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MR. HULBERT ON PROFIT SHARING. 


In an article recently prepared by E. D. Hulbert, president of the 
Merchants Loan and Trust Company of Chicago, a strong case in favor 
of pensioning employees and profit sharing is made. Mr. Hulbert 
presents no specific plan of his own, but tells of many plans now in 
force in banks in different parts of the country, which are in the main 
on the same general plan. 

The.entire article will appear in the October number of the Banking 
Law Journal, and will be undoubtedly read with great interest. Mr. 
Hulbert is not only an interesting and comprehensive writer, but is 
one of the ablest of modern bankers, and his advice and counsel on 
important questions are always of great value. 


SOSOSSSS00 


LIABILITY OF BANK FOR CASHIER’S WRONGFUL ACT. 


A bank is sometimes held liable for the wrongful act of its cashier. 
In this issue is the case of Mitchell Street State Bank v. Schaefer, a 
Wisconsin decision, in which a bank sustained a loss of $10,000 
through the wrong doing of its cashier. 

The cashier and the defendant, Schaefer, were both interested in a 
concern known as the Wisconsin Mausoleum Company. Both were 
stockholders in the company and the cashier was also a trustee. The 
corporation had put out a $40,000 bond issue and had sold them to 
the cashier at 93, upon his agreement to pay for them by furnishing 
the money necessary to complete the building contemplated by the 
company. The cashier sold $30,000 of the bonds to the bank, but 
the company needed still more money and the cashier called in the 
defendant. To the defendant he made the following statement: 

“We are short of money. The bank don’t want to carry any more 
of these bonds, on account of objection that might be made by the 
bank examiner. We want you to give a note of $5,000 to the bank, 
and we will sell you $5,000 of these bonds, and you leave them with 
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the bank as collateral security for your note, and if the bank can sell 
the bonds it will do so and redeem the note, and it will only be a 
short time before they will all be sold.” 


The defendant then signed a note for $5,000 and later signed an- 
other one just like it and under similar circumstances. Each time 
the proceeds of the note were credited to the company and the bonds 
were left with the bank as collateral security. The interest was paid 
by the company, but when the notes became due the defendant 
refused to have them renewed. He insisted that the cashier sell the 
bonds and pay off the notes. This the cashier did not do and, from 
all that appears in the opinion, he simply sold the bonds and appro- 
priated the proceeds. ’ 

When the bank sued the defendant on his two notes he claimed that 
he was not liable for the reason that the bank had converted the bonds 
which had been left with it as collateral security. In this contention 
he was upheld, the court deciding that the bank was liable for the 
act of its cashier in making off with the bonds and that the bank could 
not enforce the note. 

“A man acting in good faith,” said the court, “is entitled to deal 
with the cashier of a bank in the usual course of banking business in 
entire confidence that the acts and statements of the cashier in the 
course of such dealing are in legal effect the acts and statements of 
the bank. The defendant here was dealing with the bank through 
its cashier and manager. He proposed to borrow $5,000 from the 
bank on his note, loan the amount to a business corporation, in which 
he was interested (receiving from the cashier, who was also a trustee 
of the corporation, $5,000 worth of its trust deed bonds for his loan), 
and to deposit the bonds with the bank as collateral security for his 
note, with the understanding that the bank should sell the bonds as 
soon as possible and apply the proceeds to the payment of the note. 

“There was nothing in this outside the usual course of the banking 
business. Such transactions are occurring every day, and we think 
the business public would be greatly surprised to know that in such 
a transaction the acts and declarations of the cashier were not binding 
on the bank. Were it otherwise, there would be no safety in dealing 
with any banking official or officials short of the board of directors in 
regular meeting assembled.” 

EEREP Ee eS 


HOLDING BACK PART OF LOAN AS DEPOSIT IS USURY. 


A usurious transaction does not lend itself readily to disguise. No 
matter how artistically a loan of money may be dressed up, if the 
result is to give the lender more than the legal rate of interest on the 
money advanced, the nature of the transaction is bound to come out 
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under the careful scrutiny which the courts give all such matters. 

The laws of the United States and of the several states provide 
various penalties for the taking of usurious interest, some more 
severe than others. Under the Federal statute the lender forfeits his 
interest and, if the borrower has paid anything to the lender in the 
way of interest, he is permitted to recover a penalty in twice the 
sum paid. And if the claim of usury is made by a borrower, the 
courts have a way of getting back of the form and into the substance ; 
if there is any usury there they generally find it. The words of the 
unhappy Wolsey to the effect that corruption wins not more than 
honesty have apt bearing on such cases. 

One method of exacting usurious interest is for the lender to require 
the borrower to leave on deposit with the lender a certain portion 
of the loan. We are not in a position to say how often this is done 
by banking institutions, but we do know that cases of this character 
occasionally appear in the reported decisions. One of them, Planters 
National Bank v. Wysong, will be found in this issue among the legal 
decisions. 

The plaintiff, which is a national bank, loaned money on notes pay- 
able in Virginia, at the rate of 6% per annum. Six per cent. is the 
highest legal rate of interest in Virginia. One of the conditions of 
the loan was that the borrower leave 20% of the amount of the loan 
on deposit in the bank, subject to the control of the bank and not 
subject to the check of the borrower. In an action by the bank on the 
notes it was held that it could recover only the principal amount due, 
as it had forfeited the interest, under-the Federal statute, which regu- 
lates national banks in such matters. The borrower counterclaimed 
for the penalty of twice the amount of the usurious interest already 
paid, but the court held that this could not be recovered by way of 
counterclaim ; the borrower would have to bring a separate and in- 
dependent action against the bank in order to get it. 

The Court characterized the loan in the following words: “If a 
bank loan $2,000, at 6% interest, with the understanding and agree- 
ment that it shall retain $500 of the amount as a deposit of the 
borrower in the bank, which shall not be subject to his check or his 
withdrawal of it, but remain on general deposit under the control of 
the bank, it is evident that the bank is charging and receiving 71%4%, 
interest or 142% in excess of the legal rate of interest. The transac- 
tion has not even the merit of being an ingenious device to hide or 
conceal the usury, for it is perfectly apparent what the legal effect is, 
as the borrower is paying 6% on $2,000, when he is to receive only 
$1,500. The usury is plain and palpable and there can be no doubt 
of the intent, on the part of the bank, to violate the law against the 
payment of excessive interest, or usury.” 















650 THE. BANKING LAW JOURNAL 


NATIONAL BANK STOCK MAY NOT BE ISSUED IN CON- 
SIDERATION OF PROMISSORY NOTE. 


It is held by the Court of Civil Appeals of Texas, in the case of 
Citizens National Bank of Stamford v, Stevenson, published among 
the legal decisions in this issue, that it is improper to issue national 
bank stock in consideration of a promissory note and that a ‘note 
given in payment for a subscription for such stock is void. It is also 
held in this case that the statutory requirement cannot be overcome 
by means of subterfuge. If the transaction really amounts to the 
issuance of national bank stock for a promissory note, the note cannot 
be enforced, even though the transaction is so handled as to have the 
appearance of a cash transaction. 

In this case the Citizens National Bank decided to increase its 
capital stock from $30,000 to $100,000 and the defendant subscribed 
for five shares at $120 each. He gave his note for $600, payable to 
the Western National Bank. This note was indorsed by the cashier of 
the Citizens Bank and that bank credited the amount on its books 
to the Citizens Bank. 

Later the Comptroller of the Currency was notified that the stock 
had been subscribed and paid for and he thereupon issued his cer- 
tificate authorizing the increase. Afterwards the defendant gave his 
note for the amount of the stock to the Citizens Bank, and the note 
payable to the Western National Bank was redeemed and the stock 
delivered to the plaintiff. This action was brought on the second 
note. The Court concluded that “the transaction in its entirety was 
merely a makeshift to avoid the law,” and that the note could not be 
enforced. 

The manner in which the transaction was handled is brought out 
more clearly in the testimony of the cashier of the Citizens Bank, 
which is quoted in the dissenting opinion (not published herein). 
This testimony is as follows: 


“TI live at Stamford and am connected with the Citizens National 
Bank. I have been connected with the bank ever since it was organ- 
ized, in 1905, as I recollect, with a capital stock of $30,000. At that 
time I was cashier of the bank, and remained so up until possibly 
1909 or longer. In 1909 the capital stock of the bank was increased 
to $100,000. At the time the stock was increased I remember a trans- 
action with J. H. Stevenson, in which I sold him five shares of bank 
stock at $120 each. You see in increasing the capital stock we have 
to increase the surplus. We have so long to put up the surplus in 
after we organize a bank and when an increase is made we have to 
maintain the surplus. The value placed on the stock at the time Mr. 
Stevenson bought his stock was $120 per share, which would make 
the five shares $600. That stock was paid for at the time of its 
delivery to Mr. Stevenson. He borrowed the money from the West- 
ern National Bank of Ft. Worth for 30 days, I think, either 30 or 60 
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days, but my recollection is that nearly all of them borrowed the 
money for 30 days. The fact is, the law was such that we couldn’t 
take a note for the money or borrow it. I recognized that law at 
the time. I had been running the bank since 1905. I remember Mr. 
Stevenson’s matter in particular with the rest of them. There were 
several of them who bought stock at the time. J. W. Stevenson, 
Frank Morrow, Walter Johnson, and a number of them around town 
—J. Van Steenwyck, M. P. Jackson, and B. F. Sparks. I assisted 
those gentlemen in getting the money. I wrote Mr. Edmonds, presi- 
dent of the Western National Bank of Ft. Worth, and he sent me a 
batch of notes, and I filled them out for the boys, and had them sign 
them and send them down there. When the notes were sent down 
there they were placed to the credit of our bank, and we placed that 
amount to the credit of the capital stock and issued the stock, and. the 
stock was sent down as collateral, and as soon as that note came 
back he got his stock and gave us his note to take up the note at Ft. 
Worth. That is the way Mr. Stevenson transacted his business. This 
is the stock that was originally issued to H. J. Stevenson. I was 
president of the bank at that time. That indorsement was placed on 
the stock before it was sent down to the bank, at the request of Mr. 
Edmonds. The man who furnished the money requested that the 
stock be indorsed after it was issued, and then sent to him as collat- 
eral security to the note. Not only Mr. Stevenson’s transaction was 
handled that way, but a number of others, all of them that I had any- 
thing to do with was handled that way. When that first note matured 
it was sent to us, and we took it up and took Mr. Stevenson’s note 
for it. My recollection is that the note came in about the 26th of 
August, and we charged it to his account, made an overdraft of it, 
and he came in in a few days and gave his note to us, and the stock 
was delivered to him then, as the banking laws would not permit us 
to retain it as collateral security to the note if we wanted to. I did 
not sell the stock to Mr. Stevenson and take his note in payment for 
the stock ; we cannot do that, and didn’t do it. I think Mr. Stevenson 
signed that note to the Ft. Worth bank there in our bank. I explained 
the purpose for which the note was to be signed. I arranged with the 
bank at Ft. Worth for a lot of this money for different parties. The 
money down there was put to the credit of the Citizens National 
Bank. I think the bank had to certify to the Comptroller that the 
money was there for the increase of the stock. I think both my bank 
and the Ft. Worth bank made that certificate. That is my recollec- 
tion, that that was required. The first note that was executed by 
Mr. Stevenson was executed in our bank, but was payable to the West- 
ern National Bank of Ft. Worth.” - 


SEEEEEEEES 


WAR-TIME GROWTH OF BROOKLYN BANK. 


In another part of this issue will be found a review of the origin 
and development of the First National Bank of Brooklyn, which tells 
an interesting story of the growth of the bank during the two years 
which included the period in which the United States was engaged 
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in the great war. The article shows that from March 5, 1917, to 
June 30, 1919, the deposits of the institution increased 61 per cent. and 
the total resources expanded 58 per cent. The First National Bank of 
Brooklyn has taken a prominent part in the development of the busi- 
ness interests of the borough of Brooklyn for two generations, and 
it is refreshing to record such splendid progress of so worth? an 
institution. 


POWER OF CORPORATION TO ACT AS FISCAL AGENT. 


The National Security Company, a New York corporation, organ- 
ized under the laws of 1875, took out its charter in 1886. The 
charter specifically authorized the company to act as registrar and 
transfer agent of other corporations. In 1887, one year after the 
filing of the charter, a general trust company law was passed. The 
question was recently presented to the Appellate Division of the 
Supreme Court whether the power to act as fiscal agent had not 
been taken away by the law of 1887, or by the later banking acts 
passed in 1892 and 1914. 

In holding that the National Security Company still has the right 
to act as fiscal agent the Court said: “If a business corporation 
should attempt to take on such a power to-day a different question 
would be presented; but it is one thing to hold that the banking 
law of to-day excludes the right to exercise powers vested in a bank- 
ing corporation and quite another to hold that a corporation organ- 
ized under the Act of 1875 and exercising its powers without ques- 
tion during all of that time, may be denied the right to continue 
to exercise the powers enumerated in its charter, simply because 
the Legislature has seen fit to vest a like power in trust companies.” 


We 
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HOLDING BACK PART OF LOAN AS DEPOSIT IS 
USURY. 


Planters’ National Bank of Virginia v. Wysong & Miles Co., Supreme Court of 
Northern Carolina, May 7, 1919. 99 S. E. Rep. 199. 


Where a national bank loans money at the highest legal rate of 
interest and holds back 20% of the amount loaned on general 
deposit and not subject to the borrower’s check, charging interest 
on the entire amount, the transaction is usurious. In an action by 
the bank on the notes given by the borrower, it was held that 
the bank could recover only the principal amount of the loan and 
not the interest agreed upon by the parties. It was also held that 
the borrower was not entitled to counterclaim in this action for 
the penalty of twice the amount of the usurious interest paid and 
that this could be recovered only by a separate and independent 
action against the bank. 


Appeal from Superior Court, Guilford County; Lane, Judge. 

Action by the Planters National Bank of Virginia against the 
Wysong & Miles Company and others, with counterclaim by defend- 
ants. Verdict and judgment for plaintiff in a certain amount, and 
both parties appeal. Error on plaintiff’s appeal, and no error on de- 
fendant’s appeal. 

The action was brought by the plaintiff, a national bank, to recover 
of the defendants the amount of three promissory notes aggregating 
$10,349.54; one dated September 10, 1917, for $4,349.54, and due on 
January 15, 1918; another dated September 24, 1917, for $1,000, due 
January 15, 1918; and a third, October 8, 1917, for $5,000 due on 
January 15, 1918. These several notes were payable at the office of 





NOTE.—For other similar decisions see Banking Law Journal Digest, § 1151, 1168. 
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the plaintiff in the city of Richmond, state of Virginia. Plaintiff sues 
for the recovery of the face value thereof with interest from maturity, 
to wit, January 15, 1918, at the rate of 6 per cent. per annum. 

King & Kimball, of Greensboro, for plaintiff. 

Jerome & Scales, of Greensboro, for defendants. 

WALKER, J. (after stating the facts above). There are three 
principal questions raised in this case: First, was there usury? 
Second, if so, can it be recovered by way of counterclaim? Third, is 
the action barred by the statute? 

First. Ifa bank loans $2,000, at 6 per cent. interest, with the under- 
standing and agreement that it shall retain $500 of the amount as a 
deposit of the borrower in the bank, which shall not be subject to his 
check or his withdrawal of it but remain on general deposit under 
control of the bank, it is evident that the bank is charging and re- 
ceiving 7% per cent. interest, or 114 per cent. in excess of the legal 
rate of interest. The transaction has not even the merit of being 
an ingenious device to hide or conceal the usury, for it is perfectly 
apparent what the legal effect is, as the borrower is paying 6 per cent. 
on $2,000, when he is to receive only $1,500. The usury is plain and 
palpable, and there can be no doubt of the intent, on the part of the 
bank, to violate the law against the payment of excessive interest, or 
usury. There are, generally speaking, four elements of usury: (1) 
A loan or forbearance of money, either express or implied; (2) upon 
an understanding that the principal shall be or may be returned; (3) 
and that for such loan or forbearance a greater profit than is author- 
ized by law shall be paid or agreed to be paid; (4) entered into with an 
intention to violate the law. The fourth element may be implied 
if all the others are expressed upon the face of the contract ; the other 
three must be established by a sufficiency of evidence. The transac- 
tion in question clearly embraces all of these elements. The usury 
is indisputable. 29 Am. & Eng. Enc. (2d Ed.) p. 509, states that— 


“In the case of loans or discounts by a bank at the highest legal rate 
of interest, a provision that the proceeds of the loan or discount or 
any part thereof shall be kept as a deposit in the bank during the 
period or a portion of the period of the loan renders the transaction 
usurious, for the:reason that the borrower thus pays interest on money 
which he does not receive or have the use of.” 


It was held in Gilder v. Hearne, 79 Tex. 120, 14 S. W. 1031, that, 
where the statute provides that all contracts which, either directly or 
indirectly, stipulate for a higher rate of interest than 12 per centum 
per annum, shall be void and of no effect for the whole rate of interest, 
a note for $1,380, bearing interest at 12 per centum, for which only 
$1,200 is received by the maker, is usurious. Judge Denio, in East 
River Bank v. Hoyt, 32 N. Y. 119, 126, said that— 
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“The character of the transaction, and particularly the material 
feature, that $500 of the money borrowed and for which interest was 
paid, was to be retained by the lender until the expiration of the credit, 
is conceded by all the evidence. It was illegal to stipulate for such an 
advantage. In that, the case shows a contract for usury, with scarcely 
an attempt at disguise.” 


And Judge Potter, who spoke for the court in that case, said: 


“Assuming these facts to be true, it presents a case of bold, unmiti- 
gated violation of the statute in its letter and spirit. If the statute 
prohibiting usury can be evaded by such a subterfuge as has been 
offered in this case, it has become a dead letter, and had better be re- 
pealed at once. By such a contrivance, an individual or a bank, in 
the loan of one-half their capital, may draw interest upon the whole. 
The device in this case lacks even the merit of ordinary skill in its 
consummation; it is an act of cupidity and extortion that is not 
provided with even the decencies of a cloak to cover its nudity. If 
the court could have anything to do with the policy of the usury 
laws, the review of this case would present a fitting occasion to raise 
a warning voice against their repeal, but the policy of these laws is 
with the Legislature and not with the courts. ‘The defense of usury, 
like every other legal defense authorized by statute, is entitled to the 
same respect as other defenses in the courts, and when proved it is the 
duty of the court to regard them the same as other cases. In the 
review of this case, I have come to the conclusion that the testimony, 
eS independent of the testimony objected to, presents a clear 
case of judgment in favor of the defendant.” 


Chancellor Halstead said of a transaction substantially similar to 
this one: ae 


“I think it is well calculated to show how very hard is the way of 
the transgressor; and to impress upon us the truth that if shallow 
devices are to be permitted to succeed in overcoming the defense of 
usury, great elasticity of conscience, and great injury to the cause of 
morals, will be the result.” Cummins v. Wire, 6 N. J. Eq. 73, at 
page 84. 


He added that the plaintiff with “studied sentences” could not dis- 
guise or conceal the usury, which was so glaring, and that his repli- 
cation to the charge of demanding and receiving usury amounted “to 
nothing and a little less,” and concludes that the case, then, as it 
stood when the bond and mortgage were executed, is clearly proved 
as set up in defense by the answer of Magie and Sandford. It was a 
loan of $1,900, and the taking, therefor, a bond and mortgage for 
$2,000, and interest thereon. This is clearly usurious. 

Another case like the one at bar is Butterworth v. Pecare, where 
it was held that, in an action by the receiver of a banking incorpora- 
tion against the indorser of a note, an answer alleging that the bank 
of which plaintiff is receiver discounted the note on which he sues, 
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upon a corrupt agreement against the form of the statute that the 
defendant should receive $300 (the amount of the note being $500, 
and it being payable three months from its date), and leave the re- 
maining $200 in the bank until the note became due, then to be applied 
towards its payment, sufficiently states the defense of usury. Where 
it is proved that the bank discounted the note at the full legal rate 
for the time it had to run, and required the indorser to give them his 
check for $200, in pursuance of an agreement to that effect, on which 
it was discounted} and the next day charged this check against the 
credit given on the discount, a verdict finding usury should be sus- 
tained. Charging the check in account shows that the indorser was 
to have the use of only $300, less the discount on $500, and was to 
pay therefor interest on $500. Upon such facts it would be proper 
to instruct the jury to find for the defendants. 8 Bosworth (N. Y.) 
671. And to the same effect is Barr v. Am., etc., Pisgah Church, 10 
‘Atl. (N. J. Ch.) 287. It was there held that where one, as agent of 
the mortgagee in the negotiation of a mortgage after the execution 
of the same, held it for three or four months, and delayed payment 
of the money due, and then, on the order of the mortgagors, advanced 
part of the money, and collected interest on the full amount of the 
mortgage, and on foreclosure proceedings it appeared that the subse- 
quent acts of the agent were in part, if not altogether, the acts of the 
mortgagee, held that the mortgage was subject to the penalty of the 
New Jersey statute respecting usury, which provides that the true sum 
loaned, without interest or costs, only can be collected. It has also 
been held that where a person lends a sum of money, the repayment 
of which with interest at the rate of 6 per cent. is secured by a mort- 
gage, and at the time of the loan and in consideration of it a portion 
of the money in excess of the legal rate of interest is returned to him 
by the borrower, the transaction is usurious. Andrews v. Poe, 30 
Md. 486. See, also Vilas v. McBride, 62 Hun, 324, 17 N. Y. Supp. 171. 

This kind of usurious agreement has been cast in various forms, but 
the courts have invariably stripped it of its flimsy disguise, and de- 
cided according to its substance and its necessary tendency and effect, 
when the purpose and intent of the lender are unmistakable. And 
this is the correct rule. Uhlfelder v. Carter’s Adm’r, 64 Ala. 527. In 
Clark v. City of Des Moines, 19 Iowa, 199, 87 Am. Dec. 423, it was 
held that warrants issued by a municipal corporation in payment of 
a judgment at the rate of $1 in warrants for every 75 cents due on 
the judgment are tainted with usury. See, also, Webb on Usury, § 27 
et seq. But we are of the opinion that the principle of Ehringhaus v. 
Ford, 25 N. C. 522 and 529, denounces this kind of transaction as 
usurious. It was there held that, where a bank of this state agreed 
to lend to an individual notes of a Virginia bank, which were at a 
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depreciation in the market, below both specie and the notes of the 
bank in this state, and the borrower was to give his note at 90 days, 
to be discounted by the bank, and to be paid in specie or in the notes 
of the bank making the loan, the note given in pursuance of this agree- 
ment was void for usury, though the borrower stated at the time 
that he could make the Virginia notes answer his purpose in the 
payment of his debts to others. Usury consists in the unlawful gain, 
beyond the rate of 6 per cent., taken or reserved by the lender, and 
not in the actual or contingent loss sustained by the borrower. The 
proper subject of inquiry is, what is the lender to receive, and not 
always what the borrower is to pay, for the forbearance. In the 
course of the opinion it was said by Judge Gaston: 


“If the agreement was that the borrowers should receive the amount 
lent, after deduction of the discount, in notes known to be depreciated 
at their nominal value, and at the expiration of the term should 
repay that amount in lawful money, or in a currency less depreciated 
than that in which it was advanced, without further explanation, an 
assurance to carry that agreement into execution would be usurious. 
It is manifest that by that assurance there is reserved to the lender, 
after taking out the legal discount, the difference between the actual 
value of what was lent and what is to be returned. This is prohibited 
gain.” 


And again: 


“The proper subject of inquiry is, what is the lender to receive, and 
not always what the borrower is to pay, for the forbearance. Where 
the entire gain of the lender is derived from the borrower, the profit 
of the former and the loss of the latter are necessarily commensurate. 
But it is always safer to apply, when we can, the standard given by 
the law, than to make use of any other, however exactly in general 
it may appear to correspond therewith.” 


Relying upon Ehringhaus v. Ford, supra, this court, in Bank v. 
Ford, 27 N. C. 692, held that every attempt by a bank to put upon a 
borrower bank bills not its own, and below par at the time and place, 
is usurious, unless the bank by its contract of loan engage to make 
the notes good as cash. Judge Gaston once observed: 


“If, by the agreement, it was intended to obtain in fact a greater 
compensation for the money lent than the statute allows, the law pro- 
nounces the agreement corrupt, whatever misapprehensions might 
have prevailed as to the construction of the statute, or however free 
the agreement from every taint of moral turpitude. This may be 
hard, but thus the law is written, and we must obey it.” Ehringhaus 
v. Ford, supra. 


See, also, Grant v. Morris, 81 N. C. 150; Burwell v. Burgwyn, 100 
N. C. 389, 6 S. C. 409; Miller v. Insurance Co., 118 N. C. 612, 24 S, E. 
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484, 54 Am. St. Rep. 741; Yarborough v. Hughes, 139 N. C. 199, 51 
S. E. 409. 


We virtually held, at this term, in Bank v. Wysong & Miles Co., 99 
S. E. 207, that a transaction, like the one involved in this case, was 
usurious. 


Second. While the transaction is usurious, and the plaintiff can 
recover only the principal of the debt (Barnet v. Bank, 98 U. S. 555, 
25 L. Ed. 212), the defendant cannot counterclaim for twice the 
amount of interest actually paid, because the federal court of last 
resort, whose decisions upon the construction of the statute are both 
authoritative and conclusive upon us, has decided, in several cases, 
that the recovery cannot be had by way of counterclaim, but that 
payment of the penalty can be enforced only by a separate and inde- 
pendent action “in the nature of an action of debt.” The principle is 
well stated by that court in Barnet v. Bank, supra (98 U. S. at pages 
555, 558, 25 L. Ed. at pages 212, 213), as follows: 


“(1) Where illegal interest has been knowingly stipulated for, but 
not paid, there only the sum lent without interest can be recovered. 
(2) Where such illegal interest has been paid, then twice the amount 
so paid can be recovered in a penal action of debt or suit in the 
nature of such action against the offending bank, brought by the per- 
sons paying the same or their legal representatives. The statutes of 
the states “upon the subject of usury may be laid out of view.” They 
cannot affect the case. Where a statute creates a new right or offense, 
and provides a specific remedy or punishment, they alone apply. 
Such provisions are exclusive. Bank v. Dearing, 91 U. S. 29, 23 L. Ed. 
196. * * * In the third defense is set forth the like payment, 
* %* ¥* and there is a claim to recover double the amount paid by 
way of counterclaim in the pending suit on the bill. This pleading is 
also fatally defective for the same reason as the first one. The rem- 
edy given by the statute for the wrong is a penal suit. To that the 
party aggrieved or his legal representative must resort. He can have 
redress in no other mode or form of procedure. The statute which 
gives the right prescribes the redress, and both provisions are alike 
obligatory upon the parties. While the plaintiff in such cases, upon 
making out the facts, has a clear right to recover, the defendant has 
a right to insist that the prosecution shall be by a suit brought 
specially and exclusively for that purpose, where the sole issue is the 
guilt or innocence of the accused, without the presence of any extrane- 
ous facts which might confuse the case and mislead the jury to the 
prejudice of either party.” 


In Schuyler Natl. Bank v. Gadsden, 191 U. S. 451, 24 Sup. Ct. 129, 4 
L. Ed. 258, the court, through Justice White, said: 


“The question of decision is: Did the Supreme Court of Nebraska 
rightly decide that the controversy concerning usurious interest paid 
was to be governed by the statutes of Nebraska on that subject, and 
not by the laws of the United States on the same subject, as ex- 
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pressed in section 5198 of the Revised Statutes [U. S. Comp. Stat. 
1901, p. 3493]? We say this is the sole question, because it is un- 
doubted that, if the rights of the parties are to be determined by the 
laws of the United States, the ruling below was wrong. This resuits 
from the prior adjudications of this court holding that, where usuri- 
ous interest has been paid to a national bank, the remedy afforded by 
section 5198 of the Revised Statutes [U. S. Comp. Stat. 1901, p. 3493] 
is exclusive, and is confined to an independent action to recover such 
usurious payments. Haseltine v. Central Nat. Bank, 183 U. S. 132, 
46 L. Ed. 118, 22 Sup. Ct. 50, and cases cited :” 


The court then held that the Nebraska court should have laid out 
of view the state law, and determined the rights of the parties accord- 
ing to the law of the United States, which is that the penalty cannot 
be recovered by counterclaim, but only by a separate and distinct 
action. The cases in the highest federal court have been perfectly 
uniform to this effect, and we cannot disregard them; but it is our 
duty to follow the decisions of that court, though we may radically 
disagree with the reasoning. These are the cases: Barnet v. Bank, 
98 U. S. 555, 25 L. Ed. 212; Bank v. Dearing, 91 U. S. 29, 23 L. Ed. 
196; Driesbach v. Bank, 104 U. S. 52, 26 L. Ed. 658; Stephens v. Bank, 
111 U. S. 197, 4 Sup. Ct. 336, 28 L. Ed. 399; Bank v. Morgan, 132 
U. S. 141, 10 Sup. Ct. 37, 33 L. Ed. 282; Haseltine v. Bank, 183 U. S. 
132, 22 Sup. Ct. 50, 46 L. Ed. 118; Bank v. Gadsden, 191 U.S. 451, 24 
Sup. Ct. 129, 48 L. Ed. 258; and perhaps others. Those above cited 
are sufficient to show that the rule of construction in respect to this 
matter has been well established so that we cannot depart from it, it 
being the law and as much so as if the very words, “by a separate 
and an original action,” had been inserted in the statute. We must 
adopt that construction by following the highest judicial court, as said 
by us at the last term, through Justice Hoke, in Belch v. Railroad Co., 
176 N. C. 22, 96 S. E. 640, where it was held that our rule cannot 
prevail, where there is, according to the construction of the highest 
federal court, provision to the contrary in the federal statute, citing 
United States v. Boomer, 183 Fed. 726, 106 C. C. A. 164. This con- 
struction of the federal statute (U. S. Rev. Statutes, § 5198 [U. S. 
Comp. St. § 9759]), as to usury, has‘been so firmly settled that state 
courts, which had held otherwise, reversed their decisions, when Bank 
v. Dearing, supra, and Bank v. Barnet, supra, were decided, and at- 
tention is called to that fact by the United States Supreme Court in 
one of its decisions. Notable instances of such reversals are Hasel- 
tine v. Bank, 155 Mo. 66, 56 S. W. 895, affirmed in 183 U. S. 132, 22 
Sup. Ct. 50, 46 L. Ed. 118; Bank v. Dushane, 96 Pa. 340; Bank of 
Lewis, 81 N. Y. 15; Caponigri v. Altieri, 165 N. Y. 255, 59 N. E. 87; 
Huggins v. Bank, 6 Tex, Civ. App. 33, 24 S. W. 926. This court, in 
Oldham v. Bank, 85 N. C. 241, holds that we are to be governed 
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by the ruling of the federal court of last resort; Justice Ruffin saying: 





“The result of the decisions, both of this and the Supreme Court of 
the United States, is that no state law upon the subject of usury can 
be made to apply to national banks, and that the only law which 
touches them in this respect is the provisions of the statute under 
which they are organized. The construction given to those provisions, 
too, by that court must be respected and accepted by every other 
tribunal, seeing that it is the court of last resort whose jurisdiction 
extends to the subject. And it is well, perhaps, however some of its 
determinations may differ from preconceived opinions, that we have a 


court whose judgments in such matters can have universal preva- 
lence.” 














He then refers to Barnet v. Bank, 98 U. S. 555, 25 L. Ed. 212, as 
deciding that usurious interest paid to a national bank cannot be 
pleaded by way of set-off or payment on the principal of the debt, 
the sole and exclusive remedy being by a separate, and simple, ac- 
tion of debt unmixed with any other matter, and follows that decision. 
He further says: 


“Influenced by this decision [Barnet v. Bank, supra], as we feel 
ourselves to be, the Supreme Court of Pennsylvania, mm YS 
Bank v. Dushone, 96 Pa. St. 340 [recently decided], made a stiee 
ruling by which it overruled many of its previous adjudications. As 
we read the decision, it goes to the full length of saying that in an 
action brought by a national bank the plea of usurious interest paid, 
whatever be its form, can avail nothing, and that no action for a like 
cause, of whatever nature, lies against such an institution save the 
one given in terms by the statute.” 






























The Court of Appeals of New York held, in respect to this question 
and the federal statutes of 1882 (Act July 12, 1882, c. 290, 22 Stat. 
162) that, in an action brought to recover the amount of a promissory 
note discounted by a national bank, it cannot be set up by way of 
counterclaim or set-off that the bank, in discounting a series of notes, 
the proceeds of which were used to pay other notes, knowingly took 
a greater rate of interest than that allowed by law. The remedy in 
such case is a separate action of debt to recover back twice the amount 
paid. The rule laid down in this case upon a former argument (Nat. 
Bank of A. v. Lewis, 75 N. Y. 516, 31 Am. Rep. 484), was modified, 
as above, in conformity with the decision in Barnet v. Nat. Bank, 
98 U. S. 555, 25 L. Ed. 212, which the court held to be controlling. 

The other exceptions are untenable or without merit. It would 
seem that they now become irrelevant, as we will direct judgment 
to be entered for the plaintiff according to the finding upon the fourth 
issue, and the prayer of his complaint; that is, for the principal of 
the debt without interest, except as specified in that issue. But we 
discover no error in the other rulings to which exceptions were taken, 
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A decision of the question raised by the plea of the limitation con- 
tained in the federal statute becomes, of course, unnecessary. 

It all results in this: That the counterclaim must be dismissed, 
and that the judgment be modified so as to strike therefrom all recov- 
ery upon the same, and that judgment be entered for the plaintiff 
upon the fourth issue and the answer thereto, gvithout deduction there- 
from, or diminution thereof, by reason of any penalty for unlawful 
interest paid, the amount to be inserted in the judgment being 
$10,449.54, with interest from January 15, 1918. This gives the de- 
fendant the benefit of the forfeiture of interest, but not of the penalty, 
under the federal statute. 

Plaintiff’s appeal: Error. 

Defendant’s appeal: No error. 


KNOWLEDGE OF OFFICER CONCERNING DISCOUNT 
TRANSACTION NOT IMPUTABLE TO BANK. 


Coleman v. Shortsville Wheel Co., United States District Court, February 21. 
257 Fed. Rep. 591. 


A bank discounted a note made by the defendant corporation, 
payable to another corporation and indorsed by the latter. There 
was an agreement between the two corporations that each should 
pay half of the indebtedness at maturity, but the bank had no 
official notice of this agreement. At the time of the transaction 
some of the directors of the indorsing corporation were also direc- 
tors of the bank. It was held that knowledge of its directors ob- 
tained as individuals and not as directors of the bank could not be 
imputed to the bank. The note was renewed from time to time 
and after the original discount, but before the last renewal, the 
bank’s cashier learned of the agreement. It was held that this 
notice likewise did not bind the bank. Upon the failure of the 
defendant the bank was, therefore, entitled to recover full divi- 
dends on the amount ‘of the note. 


In Equity. Suit by Richard H. Coleman and Joseph S. Coleman, 
copartners as the Columbia Singletree Company, against the Shorts- 
ville Wheel Company. On motion to conform report of special master. 

James McCall, of Bath, N. Y., for Bank of Avoca. 

Willis C. Ellis, of Shortsville, N. Y., for receivers. 

HAZEL, District Judge. On June 2, 1913, the Bank of Avoca dis- 
counted a promissory note for $3,500, payable three months after 
date, given by the Shortsville Wheel Company to the Avoca Wheel 


WOTE.—For other similar decisions see Banking Law Journal Digert, §§ 419, 
811. 
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Company. At matufity a partial payment was made and a renewal 
note given. On September 2, 1914, there was due on the indebted- 
ness $3,045.74, and the Shortsville Wheel Company then gave a renew- 
al note, payable in three months and indorsed by the Avoca Wheel 
Company, to secure the debt. Meanwhile receivers were appointed 
for the Shortsville Wheel Company, with whom claims were there- 
after filed on the indebtedness in question. Payment of a dividend on 
the debt was refused by the receivers, because of the existence of an 
agreement between the Avoca Wheel Company, the indorser of. the 
original and renewal notes, and the Shortsville Wheel Company, the 
maker, that each should pay one-half of the original indebtedness 
when it became due, of which the Bank of Avoca was aware, and in 
consequence of which it could not legally collect a dividend on the 
full amount unpaid. The special master found that the bank had no 
knowledge of the existence of the agreement in question at the time 
the original note was discounted, but that its cashier afterwards 
acquired such knowledge just before the last renewal note was made 
and delivered. 

The question of liability of the receivers for dividends on the full 
amount of the note is presented as a matter of law. In my opinion, 
in order to make the bank a party to the existing arrangement between 
the maker and indorser of the note, the bank must have had actual 
notice thereof and have given the discount pursuant thereto. Al- 
though the evidence shows that at the time of discounting the origi- 
nal note several directors of the Avoca Wheel Company were also 
directors of the Bank of Avoca, it is well settled by decisions of the 
highest courts of this state that knowledge derived by an officer of 
a bank as an individual, and not as an officer of the bank, cannot be 
imputed to the bank or permitted to operate to its prejudice. C. N. 
Bank v. Clark et al., 139 N. Y. 307, 34 N. E. 908, 36 Am. St. Rep. 705. 

It has never been supposed that a bank holding the note of a cus- 
tomer for valuable consideration would be bound by an arrangement 
between the maker and indorser of the note regarding the method of 
payment. Where that is the intention, it is necessary to include the 
arrangement as to liability and method of payment in the note; or; at 
least, unequivocally to apprise the officers of the bank of it. See 8 
Corpus Juris, 508, 742. And in my opinion it makes no difference 
that the cashier of the bank had information regarding the existing 
arrangement between maker and indorser at the time of the renewal 
of the original note, which was in no sense an extinguishment of the 
original indebtedness, but merely a postponement of payment. I 
think, in the circumstances, that the bank was entitled to the same 
rights and remedies that it had on the original note. Jagger Iron Co. 
v. Walker, 76 N. Y, 521. Aside from this, the liability of the Shorts- 
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ville Wheel Company ‘would seém to be detérminable under the Ne- 
gotiable Instruments Law of the state of New York (Consol. Laws, 
c. 38), regardless of the agreement in question, since under section 
55 of that law a person lending his name as an accommodation in- 
dorser of a note becomes liable to a holder thereof for value, even 
though the latter knew the person to be an accommodation signer. 
By analogy this principle is not inapposite to the present situation. 

Whatever rights eventuated to the receivers from the agreement 
are believed to be enforceable by action against the Avoca Wheel 
Company for contribution. It follows that the receivers are required 
to pay full dividends to the Bank of Avoca, with interest on dividends 
withheld, together with the fees of the special master. 

So ordered. 


NOTE GIVEN IN PAYMENT FOR SUBSCRIPTION TO 
NATIONAL BANK STOCK IS VOID. 


Citizens National Bank of Stamford v. Stevenson, Court of Civil Appeals of Texas, 
May 15,1918 211 8S. W. Rep. 644. 


The plaintiff bank decided to increase its capital stock and the 


defendant subscribed for five shares. The defendant gave his note 
for the amount of the stock payable to another bank and the stock 
was deposited with the latter as security for the note. This bank 
gave the plaintiff bank credit on its books for the amount. The 
Comptroller was then notified that the increase had been sub- 
scribed and paid for and he issued his certificate authorizing the 
increase. Thereafter the defendant gave his note for the amount 
of the stock to the plaintiff and this note was used to satisfy the 
note already mentioned. The stock was then delivered to the 
defendant. In an action on the second note, it was held that 
the transaction was void, under the statutes of Texas and the 
Act of Congress prohibiting the issuance of national bank stock 
in consideration of a note, and that the note could not be enforced. 


Appeal from District Court, Jones County; Jno. B. Thomas, Judge. 

Action by the Citizens National Bank of Stamford against J. H. 
Stevenson. Judgment for defendant, and plaintiff appeals. Affirmed. 

Davenport & Davenport and Andrews & Coombes, all of Stam- 
ford, and J. W. Boynton, of Anson, for appellant. 

Stinson, Chambers & Brooks, of Abilene, for appellee. 

HARPER, C. J. Appellant brought this suit against appellee on a 
note for $958.65. The defense is that it was given for the purchase 
money of bank stock issued by appellant which is inhibited by law; 





WOTE.—For other similar decisions see Banking Law Journal Digest (Second 
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that, therefore, the note is void. Tried without a jury, and judgment 
rendered for appellee, from which this appeal. 

The dealings between the parties leading up to and culminating in 
the execution of the note sued on are substantially as follows: 

The Citizens National Bank of Stamford being incorporated with 
a capital stock of $30,000, determined to increase its capital stock to 
$100,000, and thereupon solicited the defendant, by its cashier, to pur- 
chase of this issue. The defendant replied that he had no money 
with which to make a purchase. The defendant testifies that the 
cashier then replied that he would make him able to buy; that there- 
after he executed his demand note ‘for $600, payable to the plaintiff. 
This latter statement is denied by the cashier, he testifying that de- 
fendant executed a 30-day note, payable to the Western National 
Bank of Ft. Worth, Tex. The trial court made the following finding 
of fact with reference to above and the after dealings of the parties: 


“That defendant was informed that the money would be procured 
by him signing his note to the Western National Bank of Ft. Worth, 
which he on June 25, 1909, accordingly did. This note was for $600, 
representing the purchase price of five shares of stock of the value of 
$120 each; that the said note of the defendant was a demand note, and 
was placed by the plaintiff, or J. S. Morrow acting for the plaintiff, 
with the said Ft. Worth bank, and indorsed by the said J. S. Morrow, 
and the testimony authorizes the conclusion of fact that the money 
for the face value of the same was placed to the credit of plaintiff 
on the books of the Western National Bank; that several days there- 
after the plaintiff notified the Comptrolier of Currency that the neces- 
sary amount of capital stock had been subscribed and paid to the 
plaintiff, and thereupon the Comptroller of Currency issued his cer- 
tificate to the effect, authorizing the said increase of capital stock as 
applied for by the plaintiff. 

“That about the time of the execution of the said note by the de- 
fendant to the Western National Bank of Ft. Worth, Tex., five shares 
of the stock of plaintiff of the par value of $100 per share was issued, 
but not delivered, to the defendant, but placed by the plaintiff with 
the Western National Bank of Ft. Worth, as collateral security for 
the note of the defendant. That thereafter, and in about 30 days, the 
defendant executed his note to the plaintiff to cover the amount of his 
note to the Western National Bank of Ft. Worth, whereupon the 
note executed by the defendant to said Western National Bank was 
redeemed or paid and satisfied, and at the same [time] of the execution 
of the note by defendant to plaintiff in lieu of the Ft. Worth bank 
note the plaintiff then deliveréd said five shares of stock of plaintiff 
to the defendant. That defendant in this case from time to time re- 
newed his note so given to the plaintiff, culminating in the final note 
sued on in this case for the sum of $958.65, the interest being added 
‘n as the note was renewed from time to time, 

“The court concludes from all the evidence in this case that the 
dlaintiff wanted to increase its capital stock, and that in order to do 
30 it was necessary to resort to several parties, including, among 
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others, the defendant, to get their notes for the purposes, they not 
having the money, or at least not paying the cash for the stock at 
the time, and that the object of the plaintiff in having the defendant 
to execute his note to the Western National Bank of Ft. Worth, in- 
stead of to the plaintiff itself, was to avoid the articles of the National 
Banking Law of the United States relating to the subject of increase 
in the capital stock, to wit, * * * and that the note of the de- 
fendant to the Western National Bank of Ft. Worth was intended 
to be merely temporary, for which the note of the defendant to the 
plaintiff was to be thereafter substituted and given in lieu thereof 
after the Comptroller of Currency had been notified that the capital 
stock had been paid in in order to induce him to issue the certificate 
authorizing the increase, neither the plaintiff nor defendant expecting 
defendant to pay the Ft. Worth note. 

“The court finds that the plaintiff did not intend to violate the law, 
but did intend to use this method of getting around the absolute re- 
quirements of the law, which the court finds in fact, regardless of 
plaintiff’s intentions, merely a makeshift, and that nothing whatever 
was added to the assets of the bank by this transaction. 

“The court further finds that the defendant tendered back to the 
— the stock so issued to him. 


“Conclusions of Law. 


“1. The court concludes that the articles of the Statutes of the 
United States regulating the incorporation of national banks and the 
increase of stock thereof are not in conflict with the laws of the state 
of Texas authorizing the incorporation of corporations and increas- 
ing the capital stock thereof, but that they are for all practical pur- 
poses in harmony with each other, and that consequently this case 
upon its face is to be and ought to be tried as any other case arising 
under the corporation laws of the state of Texas under a similar state 
of facts, and further concludes that both the Statutes of the United 
States and the laws of Texas prohibit the formation of a corporation 
or the increase of the capital stock thereof until the money or some- 
thing of value or its equivalent was actually paid in. 

“2. And the court concludes as a matter of law that the facts as 
found by the court from all the testimony would show that the law 

~overning the transactions requiring the capital stock first to be paid 
in were not complied with as required by law, but that same was a 
sending transaction or debt at all times up until the stock was de- 
livered to the defendant in this case; and so continues to this day; 
that at the time the defendant executed the first note to the plaintiff 
in this case, and on or about the time the stock was delivered to him, 
he had never paid for said stock, but the note still represented his 
attempted obligation for same, and that the transaction in its entirety 
was merely a makeshift to avoid the law. 

“The court therefore concludes that the note sued on is absolutely 
void, and that the plea of the defendant should be sustained, and 


therefore renders judgment that the plaintiff take nothing by this 
suit.” 


The appellant presents seven assignments of error in his brief. 
One, two, three and four were not incorporated in the motion for new 
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trial, nor otherwise filed in the trial court, therefore do not appear in 
the transcript; hence, we have no authority to review the matters 
complained of therein. Ludtke v. Smith, 186 S. W. 266. 

The fifth, sixth and seventh are grouped, raising substantially the 
same question. 


“The court having found that originally a note was executed and 
delivered by defendant to the Western National Bank of Ft. Worth 
for the price of the stock defendant had agreed to purchase, to which 
note said stock was attached as collateral security; that the Western 
National Bank issued to plaintiff a statement of deposit showing the 
amount of said note had been placed to the credit of plaintiff on its 
books; that said note was held by said Western National Bank 
and owned by said Western National Bank until its maturity—it was 
error to hold the money for the purchase of said stock was not paid 
to plaintiff prior to the issuance of same.” 


There is no pretense in this case that there was any money paid 
into the plaintiff’s bank by the Ft. Worth bank. It is only claimed 
that a credit was given upon the books of the Ft. Worth bank, and 
then the amount placed to the credit of the capital stock upon the 
books of plaintiff. Credit of this nature is not equivalent to cash 
within the meaning of the Constitution and statutes. 

It is further admitted that it was agreed before this st<ck was 
issued that when issued it would be sent to the Ft. V <rth bank 
as security for the note. Under this state of facts the original note 
was void even in the hands of the Ft. Worth bank, for it had notice 
that it was issued in payment of this very stock. Patterson v, Onion, 
202 S. W. 327. 

But the way we view the facts the stock was issued to defendant 
upon the execution and delivery of the note sued on, and for that 
reason the transaction is void, and it is not relieved of any of its vice 
by reason of the former note and transactions concerning it. Bank 
of Commerce v. Goolsby, 129 Ark. 416, 196 S. W. 808; Sturdevant v. 
Falvey, 176 S. W. 908. For, the former note being unenforceable in 
the hands of either bank, it would not be a valid consideration for 
the note sued on. 

The question suggested by the dissent is not proposed or urged by 
either party. 

There is no question here of the completeness of the organization 
of appellant’s bank, and no question of going behind the comptroller’s 
certificates, as in the cases cited, in attack on the bank’s lawful organ- 
ization and right to sue as such, but the question here is, was the 
appellee’s note subject to the defense that it was given in considera- 
tion of the issuance of the stock by appellant’s bank? All courts are 
in accord in holding that considerations for notes inhibited by law 
are void. The issuance of stock by corporations in considers tion of a 
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note is inhibited both by the state law and by act of Congress. It is 
expressly held that in so far as not repugnant to acts of. Congress, 
the contracts and dealings of national banks are left subject to the 
state law. Davis v. Elmira Savings Bank, 161 U. S. 275, 16 Sup. Ct. 
502, 40 L. Ed. 700. In the first place there is no repugnancy between 
the state law and the acts of Congress, 

We have found no case, and have been cited to none, from the 
United States courts construing this act of Congress or the state law; 
therefore think we should be governed by the construction placed 
upon our law, similar to the congressional act, by our appellate courts; 
and, believing that the defense is good under either, it follows that 
the cause should be affirmed. 





APPOINTMENT OF ADMINISTRATOR. 


In re Greissier’s Estate, Surrogate’s Court, New York County, June 16, 1919. 
176 NH. Y. Supp. 700. 


The widow of a man who died without leaving a will was 
unable to read or write English and, therefore, not entitled to 
letters of administration under the New York Code. The next 
of kin were non-resident aliens living in France. Upon the appli- 
cation of one who petitioned as next friend of the decedent letters 
were issued. The widow moved to have the letters revoked on 
the ground that her renunciation had been obtained by fraud. 
It was held that the letters would not be revoked, there being 
no charge of unfitness against the petitioner. 


In the matter of the estate of Romain P. Gressier, deceased. Ap- 
plication to revoke letters of administration granted to Charles Wil- 
liams Reynolds. Application denied. 

Henry Stanley Renaud, of New York City (Robert P. Beyer, of 
New York City, of counsel), for petitioner. ° 

Cherurg & Cherurg, of New York City, for administrator. 

FOWLER, S. This is an application to revoke letters of adminis- 
tration heretofore issued by this court on the estate of the deceased. 
The petition upon which the letters were issued contained allegations 
to the effect that the deceased, at the time of his death, resided in 
this county; that his widow resided in this county, and that his next 
of kin resided in France. 

The petition was made by Charles Williams Reynolds, as the next 
friend of the deceased. Attached to the petition was a renunciation 
of letters executed by the widow of the deceased in favor of Charles 


NOTE.—For other similar decisions see Banking Law Journal Digest, § 347,348. 
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Williams Reynolds. The renunciation was properly executed. The 
widew now makes this application to revoke the letters issued to 
Reynolds upon the ground that the renunciation was obtained by 
fraud. The facts upon which the conclusion of fraud is predicated are 
that the widow is unable to read or write the English language and 
that Reynolds represented to her that the renunciation was an author- 
ization to operate a garage. The administrator filed an answer deny- 
ing the allegations of the petition in relation to the alleged fraud. 

The administrator has given a bond for the faithful performance of 
his duties, and there is no allegation that he is incompetent, impru- 
dent, dishonest or incapable of performing the duties of administra- 
tor of the estate. Section 2565 of the.Code provides that the surro- 
gate may refuse to grant letters to any person unable to read or write 
the English language. As the petitioner admits that she does not read 
or write the English language she is not entitled as a matter of right 
to letters of administration, and as all the next of kin of the deceased 
are nonresident aliens there is no person within the state entitled to 
letters. Under the circumstances, therefore, neither the petitioner nor 
any of the next of kin of the deceased was deprived of any right by 
the issuance of letters of administration to Charles Williams Reynolds. 

Apart from any question as to the jurisdiction of the court to de- 
termine whether the renunciation was obtained by fraud, or whether, 
if so obtained, it constituted a false suggestion of a material fact upon 
the application for letters of administration, it seems to me that no 
one interested in the administration of the estate is prejudiced by the 
order of this court, which directed that letters of administration issued 
to Charles Williams Reynolds, and the application to revoke the 
letters is therefore denied. 


VALIDITY OF TRUST CLAUSE IN WILL. 
Tarditi v. Tomazzolli, New York Supreme Court, June 25, 1919. 177 N. ¥. Supp. 127. 


A will devised the estate to the executors, in trust to mortgage, 


sell, invest and reinvest. It then directed that, after the payment. 


of certain legacies, the executors should transfer the remainder to 
the testator’s son, or to the son’s lawful issue in the event of his 
death. It was held that this provision did not violate section 42 
of the New York Real Property Law, which prohibits the crea- 
tion of any estate which shall suspend the power of alienation for 
a longer period than during the continuance of two lives in 
being at the time of the creation of the estate. 


Action by Mary Tarditi against Lewis H. Tomazzolli and Charles 
Zerbarini and another, individually and as executors of the last will 





NWOTE.—For other similar decisions see Banking Law Journal Digest (Second 
Edition), § 1179. 
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and testament of Serafino Piana and trustees of the trust therein 
created and others. Complaint dismissed. 

Lind & Pfeiffer, of New York City, for plaintiff. 

Gustav Goodmann, of New York City, for defendants Tomazolli, 
Zerbarini, and Piana. 

Benjamin Kessler, of New York City, guardian ad litem. 

NEWBURGER, J. Serafino Piana, the testator, died May 26, 1915, 
leaving him surviving a widow and a number of children and grand- 
children. The estate consists of real and personal property. This 
action is brought for a construction of the will and a partition of 
the real property. 

It is contended that the provisions of the will disposing of the 
residue are void, in that the trust created by the eighth and subsequent 
clause of the will suspends the power of alienation for more than two 
lives in being, and that as to the property thus covered by the eighth 
and subsequent clauses of the will the decedent died intestate. After 
directing the payment of debts and funeral expenses, the testator 
devises to his daughter Adelina the premises No. 2173 Bathgate 
avenue, in the borough of the Bronx, and then provides in the eighth 
clause that all the rest, residue, and remainder of his estate situate 
in the city of New York, and all his personal estate whatsoever and 
wheresoever situate, including all sums of money due to him from 
persons, corporations or partnerships, be devised unto his executors 
and trustees who shall qualify, and to the survivor of them, in trust, 
nevertheless, to have, to hold, possess, mortgage, sell, invest, and 
reinvest, and to manage the real and personal estate, and duritg such 
time to receive and collect the rents, issues, income, and profits, and 
after paying all lawful expenses and charges to pay over, apply, and 
convey all his real and personal estate in the manner described in 
the subsequent clauses up to and including the seventeenth clause. 
He then directs, in the eighteenth clause, his executors and trustees, 
after the payment of all the legacies to’his children, to pay, assign, 
transfer, and convey all the rest, residue, and remainder of his real 
and personal estate to his son Peter, to his own use and benefit; the 
lawful issue of Peter to take in the event of the death of Peter. 

There is absolutely no jurisdiction for the claim that the eighth 
clause was void for the reason that the power of alienation of the 
trust estate was, by the terms of the will, suspended for more than 
two lives in being at the death of the testator. As has been repeat- 
edly held, the provisions as to the sale by the executors left them 
no discretion except as to time, and that the money realized on 
such sale, combined with the personal proceeds of the estate, should 
be distributed among the recipients of his bounty. It has also been 
held that the trust in the executors to sell and convert real estate 
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into money and pay over and distribute the proceeds is a valid ex- 
press trust to sell land for the benefit of legatees under the pro- 
. visions of section 96 of the Real Property Law (Consol. Laws, c. 
50). See Russell v. Hilton, 80 App. Div. 186, 80 N. Y. Supp. 563; 
Matter of Wilcox, 194 N. Y. 288, 87 N. E. 497. The intention of 
the testator has been clearly expressed, and the distribution of the 
estate, as contemplated by clauses 9 and 19, inclusive, of the will, 
was undoubtedly for the convenience of the estate so as to enable 
the executors advantageously to convert the property, and did not 
prevent the legacies vesting. See Robert v. Corning, 89 N. Y. 225. 
A careful reading of the provisions of the will leads to the conclusion 
that the trust created by the eighth clause was perfectly good. 
The complaint is dismissed. Settle order on notice. 


PENALTY FOR USURY. 


Krauss v. Clark, New York Supreme Court, Appellate Term, June 27, 1919. 
177 HW. ¥. Supp. 182. 


Where a lender retains $400 out of an ostensible loan of $1,000, 
the fact that he pays part of the amount retained to his agent as 
a commission is immaterial on the question’ of usury. The 
borrower is entitled nevertheless to recover from the lender 
twice the amount retained under section 114 of the New York 
Banking Law. 


Appeal from Municipal Court, Borough of Manhattan, Fifth District. 

Action by William Krauss against James R. Clark and another. 
From an insufficient judgment for plaintiff, he appeals. Affirmed, as 
modified. 

Argued June term, 1919, before GUY, BIJUR and MULLAN, JJ. 

Ralph M. Frank, of New York City, for appellant. 

Albert L. Phillips, of New York City, for respondents. 

PER CURIAM. This action is brought to recover, under section 
114 of the Banking Law (Consol. Laws, c. 2), double the amount of 
interest reserved on a usurious loan. The facts need not be rehearsed 
in detail, as they were substantialiy recited in our opinion on a pre- 
vious appeal. 173 N. Y. Supp. 101. 

The two issues of fact presented to the learned trial judge by the 
record were: (1) Whether the transaction was the purchase of an 
account or a loan; (2) as pointed out in our previous opinion, whether 
one Schoonmaker, who actually carried out the transaction, was the 
agent therein of the defendants. Both of these issues have been 
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determined in favor of plaintiff by the court below, and were neces- 
sarily so determined in order to entitle the plaintiff to any recovery. . 
There is no doubt that the lenders withheld from the plaintiff $400 out 
of an ostensible loan of $1,000. The trial judge, believing the testi- 
mony on behalf of defendants that they had retained only $195 of the 
discount, and that Schoonmaker had retained the remaining $205, of 
which he in turn testified that.he had given one Bingham $100, has 
expressed the opinion: 

“I do not see how I can, by the evidence produced, connect. the 
defendants with a discount of $400 for the $1,000.” 

This is plainly an error of law, for if defendants were Schoonmaker’s 
principals, or, in other words, if the defendants were the usurious 
lenders and Schoonmaker their agent, the evidence is clear that $400 
was retained as the discount for the loan. It matters not that defend- 
ants chose to pay Schoonmaker, or any one else, a part of this dis- 
count, or whether it was paid in the guise of a commission or com- 
pensation to an agent. The very finding that defendants were the 
principals in the transaction requires a holding that they are liable for 
the amount of the discount on the loan. 

The judgment, therefore, must be modified, by increasing it to $800 
and costs in the court below, and, as so modified, affirmed, with $25 
costs to appellant. 


RIGHTS OF BANK AS PURCHASER OF WAREHOUSE 
RECEIPTS. 


Vannett v. Reilly-Herz Automobile Co., Supreme Court of North Dakota, May 5, 
1919. 173 WH. W. Rep. 466. 


An automobile company delivered three automobiles to a ware- 
house company and took negotiable warehouse receipts for them. 
The automobile company transferred the receipts to a bank for 
value. Later the plaintiff brought suit against the automobile 
company for $250 and seized the cars under a warrant of attach- 
ment. The bank intervened claiming title and right to possession 
of the cars. It was held that the transfer of the receipts passed 
title to the cars to the bank and that thereafter the plaintiff 
had no attachable interest in them, even though the bank had 
given the warehouse company no notice of the change in owner- 
ship. 


Appeal from District Court, Ward County; Leighton, Judge. 
Action by W. L. Vannett against the Reilly-Herz Automobile Com- 
pany, with warrant of attachment and claim by the Scandinavian- 


NOTE.—For other similar decisions see Banking Law Journal Digest (Secona 
Edition), § 1172. 
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American National Bank of Minneapolis. Judgment for claimant, and 
plaintiff appeals. Affirmed. 

W. H. Sibbald, of Minot, for appellant. 

Greenleaf, Wooledge & Lesk, of Minot, for respondents. 

CHRISTIANSON, C. J. On May 11, 1917, the defendant automo- 
bile company delivered to the Hodgins Transfer & Storage Company, 
a public warehouse company, at Minot, N. D., three certain Elgin 
automobiles. And on that same day the storage company issued and 
delivered to the defendant three certain warehouse receipts, acknowl- 
edging the receipt of said automobiles from the defendant for storage. 
On May 15, 1917, the defendant automobile company indorsed and 
delivered these warehouse receipts to the Scandinavian-American 
National Bank of Minneapolis, Minn., the said bank having paid the 
defendant automobile company the sum of $2,515.35 for a certain 
draft secured by these receipts. On June 12, 1917, the plaintiff com- 
menced this action to recover of the defendant automobile company 
the sum of $250, and caused the said three automobiles then in storage 
with the Hodgins Transfer & Storage Company to be seized under a 
warrant of attachment. The Scandinavian-American National Bank 
thereupon caused to be made and served the affidavits of its assistant 
cashier and of one of its attorneys, setting forth its title and right of 
possession to said automobiles and the value thereof as provided by 
section 7550, C. L. 1913. The plaintiff’s attorney thereupon served 
the attorneys for the said Scandinavian-American National Bank a 
notice that the plaintiff “elects to take issue with the third party claim 
filed by you in the above-entitled matter, and that the matter of the 
motion of said bank as third party claimant to certain property attach- 
ed, for the dismissal of said attachment and other relief, will be 
brought on for hearing before the Hon. H. E. Leighton, Judge,” at a 
time and place specified in said notice. The matter thereafter came 
on for hearing pursuant to plaintiff’s notice of motion. The Scandi- 
navian-American National Bank submitted the two affidavits already 
referred to, and the plaintiff submitted the depositions of the presi- 
dent and manager and the bookkeeper of said storage company. 
These depositions are to the effect that the warehouse receipts were 
issued on the day that the automobiles were left with storage com- 
pany for storage, and that the company had never been notified of 
the change of ownership of the automobiles. The trial court made an 
order, and judgment was entered thereon, sustaining the title of the 
Scandinavian-American National Bank to the automobiles, and plain- 
tiff has appealed therefrom. 

Appellant challenges the propriety of the procedure and contends 
that the Scandinavian-American National Bank had no right to move 
to discharge the attachment. It is contended that under the Statute 
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the right to so move is conferred only upon the defendant or a 
“person who has acquired a lien upon or interest in the property after 
it was attached,” and that, inasmuch as the Scandinavian-American 
Bank concededly obtained its interest in the property long prior to 
the attachment therof, it was required to assert its rights by an inde- 
pendent action for the possession or conversion of the property. It 
is unnecessary to determine the procedural question raised. Mani- 
festly the appellant is in no position to predicate error upon the 
method of procedure adopted; for he formulated the procedure. The 
Scandinavian-American Bank merely acquiesed in the pro- 
cedure proposed by the plaintiff. Why plaintiff should complain be- 
cause the court determined the matter which he asked it to determine 
upon the motion which he noticed is incomprehensible. “He who con- 
sents to an act is not wronged by it.” Section 7249, C. L. 1913. And _ 
“acquiescence in error takes away the right of objecting to it.” Sec- 
tion 7250 C. L. 1913; 4C. J. 717; Walton v. Olson, 170 N. W. 107. 

Appellant next contends that the trial court erred in sustaining the 
claim of the bank. There is no dispute as to the facts. It is conceded 
that the Hodgins Transfer & Storage Company was a public warehouse 
company operating under the provision of section 3138 et seq., Com- 
piled Laws 1913. It is undisputed that it received the automobiles 
from the defendant for storage, and that it issued to it certain ware- 
house receipts. The receipts acknowledged that the storage company 
had received from the defendant certain specified automobiles for 
storage. The receipts contained, among others, the following pro- 
vision : 

“Under no circumstances will any goods covered by this warehouse 


receipt be delivered unless indorsed on back thereof or surrendered 
entirely and nonnegotiable receipt given.” 


It is undisputed that the Scandinavian-American National Bank, on 
May 15, 1917, actually paid to the defendant automobile company, 
$2,515.35, and that at that same time and as part of the same trans- 
action the defendant indorsed and delivered to the bank the three 
warehouse receipts issued by the storage company covering the three 
automobiles involved in this action. Section 3142, C. L. 1913, reads: 


“The title of goods and chattels stored with a public storage com- 
pany or in a public warehouse shall pass to a purchaser or pledgee, 
by the indorsement and delivery to him of the storage company’s or 
warehouseman’s negotiable receipt therefor, signed by the party to 
whom such receipt was originally given, or by an indorsee of such 
receipt, subject to all liens and charges thereon for warehousing, 
advanced charges and insurance.” 


In view of this statute it is difficult to understand where there is 
any room for argument as to the rights of the Scandinavian-Ameri- 
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can National Bank. Under the plain terms of the statute the indorse- 
ment and delivery to it of the storage company’s negotiable receipt 
passed title to the property and to such receipts to the bank. St. 
Anthony & D. Elevator Co. v. Dawson, 20 N. L. 18, 23, 126 N. W. 1013, 
Ann. Cas. 1912B, 1337. See, also State v. Robb-Lawrence Co. et al., 
17 N. L. 257, 115 N. W. 846, 16 L. R. A. (N.S.) 227. 

Appellant contends, however, that the warehouse receipts involved 
in this action do not conform to the requirements of section 6886, C. L. 
1913, and hence are not negotiable. Section 6886, supra, reads as fol- 
lows: 


“An instrument to be negotiable must conform to the following 
requirements: 


“1. It must be in writing and signed by the maker or drawer. __ 
“2. Must contain an unconditional promise or order to pay a certain 
sum in money. 


“3. Must be payable on demand, or at a fixed or determinable future 
time. 


“4. Must be payable to order or to bearer; and, 
“5. Where the instrument is addressed to a drawee, he must be 
named or otherwise indicated therein with reasonable certainty.” 


This section is part of the Negotiable Instruments Act. It defines 
the instruments which are covered by that act. By its very nature 
a warehouse receipt could not conform to the provisions of section 
6886, supra. For instance, it manifestly could not “contain an uncon- 
ditional promise to pay a certain sum in money.” The function of a 
warehouse receipt is entirely different from that of a bill or note. 

Such receipt is not a contract for the payment of, nor is it the evi- 
dence of an obligation to pay, money. It is the written acknowledg- 
ment by the warehouseman that he has received and holds the goods 
therein described for the person to whom it is issued. 40 Cyc. 407. 
The contract on the part of the warehouseman is for the performance 
of a certain duty with respect to the goods stored. The receipt is a 
symbol of ownership of the goods covered by it. And when the stat- 
ute speaks of a “warehouseman’s negotiable receipt,” the word “nego- 
tiable” is not “used in the sense in which it is applied to bills of ex- 
change or promissory notes, but only as indicating that in the passage 
of warehouse receipts through the channels of commerce the law re- 
gards the property which they describe as following them, and gives 
to their regular transfer by indorsement the effect of a manual deliv- 
ery of the things specified in them. Such statutes serve to dispense 
with notice to the warehouseman, to give the rtansferee the right to 
bring suit on the receipt in his own name and to transfer to a bona 
fide purchaser title free from any equities of prior parties not appar- 
ent.on the face of the instrument.” 40 Cyc. 418. Ina technical sense 
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such receipt is not a negotiable instrument (2 Ames, Bills & N. 782), 
and the provisions of the Negotiable Instruments Act are not ap- 
plicable thereto. 40 Cyc. 419. 

The receipts involved in this case by their express terms provided 
that they might be negotiated by indorsement “on the back” thereof. 
It is undisputed that they so negotiated to the Scandinavian-Ameri- 
can National Bank for value. The warehouse receipts represented the 
automobiles. The indorsement and delivery to the bank of such 
receipts passed the title of the automobiles to the bank (section 3142, 
supra), and the deferidant thereafter had no attachable interest there- 
in. Adamson v. Frazier, 40 Or. 273, 66 Pac. 810, 67 Pac. 300. 

It follows from what has been said that the order and judgment 
must be affirmed. It is so ordered. 


REFUSAL BY BANK TO PAY CHECK THROUGH 
MISTAKE. 


Gutman v. Bronx Borough Bank, New York Supreme Court, Appellate Division, 
July 3, 1919. 177 NM. ¥. Supp. 173. 


The plaintiff drew a check for $200 on the defendant bank and 
delivered it to her broker to protect stock which the broker was 
carrying for her on margin. The bank refused the check in the 
mistaken belief that the deposit was insufficient. This was due 
to a failure to credit a previous deposit of $40. The broker there- 
upon sold the collateral which the plaintiff had put up. On the 
trial damages were awarded to the plaintiff for the amount of 
the collateral sold. On appeal it was held that this was erroneous 
for the reason that there was no evidence as to the subsequent 
course of the stock market nor any proof that the plaintiff would 
not have lost the $200, as well as her collateral; had the check 
been cashed. A new trial was awarded. 


Appeal from Appellate Term, First Department. 

Action by Marie Gutman against the Bronx Borough Bank. From 
a determination of the Appellate Term, affirming by a divided court 
a judgment for plaintiff on the verdict of a jury (173 N. Y. Supp. 
477), defendant appeals. Reversed, and new trial directed. 

Argued before CLARKE, P. J., and DOWLING, SMITH, PAGE 
and PHILBIN, JJ. 

Benjamin F. Gerding, of New York City (John Boyle, Jr., of New 
York City, of counsel), for appellant. 

Abraham Lipton, of New York City (Francis D. Gallatin, of New 
York City, of counsel), for respondent. 


NOTE.—For other similar decisions see Banking Law Journal Digest, § 964. 
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SMITH, J. Plaintiff was speculating in Wall Street. She had pur- 
chased certain stock upon margin. She had $400 collateral security 
for the margin, and had paid $800 in cash therefor. Two days prior 
to November Ist the plaintiff drew a check for $200 and mailed it 
to the broker. This check was not paid by the bank, and the plain- 
tiff’s stock was sold out, and the plaintiff lost her collateral and her 
stock. It seems that the bank wrongfully refused to pay this check. 
The refusal arose from a mistake in failing to credit the plaintiff’s 
account with $40 which had been deposited by the plaintiff’s hus- 
band. The question raised upon this appeal is whether the wrongful 
refusal to pay this check, resulting in the sale of the plaintiff’s col- 
lateral by the stockbroker, authorizes the recovery by the plaintiff, 
as damages, of the value of the coliateral sold and the cash deposited 
as margin. There was no proof as to the course of the stock market 
thereafter, or whether the plaintiff would not have lost both her col- 
lateral that she had up and the $200 represented by the check, if the 
check had been cashed. 

No facts are shown from which the jury was authorized to assess 
plaintiff’s actual damages caused by defendant’s negligence. 

The determination should therefore be reversed, and a new trial 
directed in the Municipal Court, with costs in all courts to appellant 
to abide the event. Order filed. All concur. 


BANK LIABLE FOR $10,000 IN BONDS WRONGFULLY 
CONVERTED BY ITS CASHIER. 


Mitchell Street State Bank v. Schaefer, Supreme Court of Wisconsin, June 25, 1919. 
173 MN. W. Rep. 330. 


The cashier of the plaintiff bank and the defendant were 
both interested in a corporation which had put out a bond issue. 
The corporation needed money and the cashier suggested that the 
defendant give his notes to the bank for $10,000 for which he 
received $10,000 of the bonds. The bonds were left with the bank 
as security for the notes and the $10,000 was credited to the cor- 
porations’s account. Later the defendant insisted that the bonds 
be sold and applied to the notes. Instead of doing this the cashier 
appropriated the bonds to his own use. It was held that the bank 
was responsible for the cashier’s act and that it could not enforce 
the notes against the defendant. 


Appeal from Circuit Court, Milwaukee County ; Lawrence W. Hal- 
sey, Judge. 
Action by the Mitchell Street State Bank against Jacob Schaefer. 








NOTE—For other similar decisions see Banking Law Journal Digest (Second 
Edition), § 781. 
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From a judgment for plaintiff, defendant appeals. Reversed and re- 
manded, with directions to dismiss the complaint. 

Action upon two promissory notes, of $5,000 each, given by the 
defendant to the plaintiff bank. The defendant by answer and coun- 
terclaim alleged that he deposited with the bank as collateral security 
for the notes $10,000 worth of bonds executed by the Wisconsin 
Mausoleum Company and that the band had converted the same. 
The plaintiff’s reply denied the allegations of the counterclaim. The 
facts were these: 

In April, 1913, one Edgerton was vice-president, cashier, and active 
manager of the plaintiff bank. He was also a stockholder in the Wis- 
consin Mausoleum Company, a corporation then engaged in con- 
structing a community mausoleum in Milwaukee. The defendant 
Schaefer was also a stockholder in the Mausoleum Company and 
treasurer thereof. The Mausoleum Company, in order to raise funds 
for its building, put out a bond issue of $40,000 in 1912, secured by 
a trust deed, and sold the bonds to Edgerton at 93 per cent. of their 
par value on his agreement to pay for them by furnishing the moneys 
necessary to complete the building. These bonds were guaranteed 
by defendant, Schaefer, and two others. They were to be paid by the 
sale of crypts, the sum of $150 being agreed to be turned over to 
Edgerton on the sale of each crypt. The defendant was the contractor 
who furnished the marble and granite work for the mausoleum, and 
a considerable part of the moneys realized from the bonds was to be 
used to pay amounts due him. In April, 1913, Edgerton had disposed 
of $30,000 worth, par value, of the bonds to the plaintiff bank, but 
more cash was needed, and Edgerton called Schaefer to the bank 
and told him that more money was needed. Schaefer states that in 
this interview Edgerton said in substance: 


“We are short of money. The bank don’t want to carry any more 
of these bonds, on account of objection that might be made by the 
bank examiner. We want you to give a note of $5,000 to the bank, 
and we will sell you $5,000 of these bonds, and you leave them with 
the bank as collateral security for your note, and if the bank can sell 
the bonds it will do so and redeem the note, and it will only be a 
short time before they will all be sold.” 


Schaefer further testified that he then signed the note; that Ed- 
gerton went into another room and got the bonds, and put the bonds 
and note together in an envelope, and said, “These will have to be 
left with the bank.” The bank then credited the mausoleum account 
with the $5,000, and the money was drawn out to pay bills for labor 
and materials used in the building by checks signed by Schaefer as 
treasurer. Some time later Edgerton called Schaefer to the bank 
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again and told him more money was needed, and Schaefer executed 
a second note for $5,000 and put up another $5,000 worth of bonds as 
collateral, under practically the same circumstances as stated with 
regard to the first $5,000, Edgerton was not produced as a witness, 
and Schaefer’s testimony as to the two transactions is undisputed. 
The notes were renewed from time to time. Interest appears to have 
been paid by the Mausoleum Company, but when the notes in suit 
became due in March, 1915, the defendant refused to renew them 
again, and asked Edgerton to sell the bonds, and Edgerton after some 
talk stated that he had taken the bonds to Waukesha and borrowed 
$5,000 on them. It is undisputed that the bonds were and are worth 
par. They never were returned nor accounted for, so far as the 
evidence shows, and the position of the bank in this action is that 
they never came into possession of the bank, either actually or con- 
structively, but were retained and used by Edgerton personally. The 
trial court directed a verdict for the plaintiff for the amount of the 
notes and interest, and from judgment on the verdict the defendant 
appealed. 
Van Dyke, Shaw, Muskat & Van Dyke, of Milwaukee, for appellant. 
Flanders, Fawsett & Smart, of Milwaukee, for respondent. 
WINSLOW, C. J. (after stating the facts as above). It seems 
plain to us that a verdict for the defendant should have been directed 
in this case. A man acting in good faith is entitled to deal with the 
cashier of a bank in the usual course of banking business in entire 
confidence that the acts and statements of the cashier in the course 
of such dealings are in legal effect the acts and statements of the 
bank. The defendant here was dealing with the bank acting through 
its cashier and manager. He proposed to borrow $5,000 from the 
bank on his note, loan the amount to a business corporation in which 
he was interested (receiving from the cashier, who was also a trustee 
of the corporation, $5,000 worth of its trust deed bonds for his loan), 
and to deposit the bonds with the bank as collateral security for his 
note, with the understanding that the bank should sell the bonds as 
soon as possible and apply the proceeds to the payment of the note. 
There was nothing in this outside of the usual course of the bank- 
ing business. Such transactions are occurring every day, and we think 
the business public would be greatly surprised to know that in such 
a transaction the acts and declarations of the cashier were not bind- 
ing on the bank. Were it otherwise, there would be no safety in 
dealing with any banking official or officials short of the board of 
directors in regular meeting assembled. When, in the present case, 
the cashier, after producing the bonds which he held as trustee up 
to that time, accepted the defendant’s note to the bank and informed 
him that the bonds would remain with the bank as collateral security 
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for the note, the transaction was closed, the bonds had in legal effect 
passed into the possession of the bank as completely as if they had 
been placed in the vault, and the defendant was not obliged to see 
that the cashier did not thereafter convert them to his own use. 

It is argued that the defendant could not treat the statements of 
Edgeron as the statements of the bank, because he knew that he 
(Edgerton) had a personal interest in the transaction apart from his 
interest or duty as an officer of the bank; but it is only when the state- 
ment is made in the agent’s own interest and against the interest of 
his principal, to the knowledge of the party with whom the agent is 
dealing, that this exception to the general rule applies. There was no 
such case here. Edgerton’s personal interest in the transaction as 
stockholder and trustee was simply to get par value for the company’s 
bonds; that having been accomplished, he had no further legitimate 
personal interest in the matter, and hence no interest contrary ‘to the 
interests of the bank, or adverse to the hypothecation of the bonds 
with the bank to secure the defendant’s note. As cashier he had full 
authority to receive the bonds as collateral on behalf of the bank, and 
he assumed to exercise that authority, and thereby bound the bank. 
The defendant was entitled to rely upon his acts as the acts of the 
bank, and cannot be held responsible for his subsequent breach of 
duty to the bank in converting the bonds to his own use. First Na- 
tional Bank v. Sing Sing Mfg. Co., 120 App. Div. 542, 104 N. Y. Supp. 
1040, affirmed 194 N. Y. 580, 88 N. E. 1119. 

This view of the case renders it unnecessary to treat any other 
questions. It being undisputed that the bonds have been converted, 
and that they were worth par, the counterclaim offsets the amount 
due on the notes, 

Judgment reversed, and action remanded, with directions to enter 
judgment dismissing the complaint. 


BANK STOCKHOLDERS. NOT SUBJECT TO ASSESS- 
MENT WHERE STOCK SOLD IN GOOD FAITH, 
THOUGH TRANSFER NOT RECORDED. 


Keyes v. Myhre, Supreme Court of Minnesota, June 27, 1919. 173 N. W. Rep. 422. 


Upon the death of the owner of shares of stock in a national bank 
the stock descended to his next of kin; who thereafter sold it in 
entire good faith to the cashier of the bank. Three years later 
the bank became insolvent and an assessment was levied against 


- — = 





NWOTE.—For other similar decisions see Banking Law Journal Digest (Second 
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the stockholders. It was held that the next of kin were not liable 
for the assessment even though the transfer had never been re- 
corded on the books of the bank and the stock still stood in the 
name of the original holder. 

Appeal from District Court, Yellow Medicine County; Richard T. 
Daly, Judge. 

Action by Paul C. Keyes, as receiver of the First National Bank of 
Clarkfield, against Theodore Myhre and others. Judgment for de- 
fendants, and plaintiff appeals. Affirmed. 

J. N. Johnson, of Canby, for appellant. 

C. A. Fosnes, of Montevideo, for respondents. 

BROWN, C. J. The facts in this case as disclosed by the findings 
of the trial court are substantially as follows: 

The First National Bank of Clarkfield, this state, was duly organ- 
ized as a national bank under the federal statutes; its charter having 
been issued on October 1, 1902. From that date until declared in- 
solvent in September, 1918, it carried on and conducted a general 
banking business at the location stated. When so adudged insolvent, 
plaintiff was duly commissioned as receiver to wind up its affairs. 
The assets of the bank were insufficient to pay and discharge the debts 
and liabilities in full and an assessment of 100 per cent. was duly 
levied upon the stockholders. 

At the time of or soon after the organization of the bank, one M. T. 
Myhre became a stockholder therein, and two certificates of stock of 
$500 each were issued and delivered to him. He continued to own 
and hold the same until his death, which occurred on the 14th day of 
April, 1913. By his death the title and ownership of the stock, with 
other property of which he died seized and possessed, passed to his 
widow and children. The widow died on December 27, 1913, leaving 
as sole heirs to the Myhre estate, including the bank stock, defend- 
ants in this action who are the sons and daughters of the decedents, 
and who received from the estate more than the amount of the stock 
assessment. 

The stock was sold by defendants on February 27, 1914, to George 
J. Piersol, who from the organization of the bank to the time of the 
adjudication of insolvency was the cashier and at all times engaged 
in the active charge of its affairs. The executor of the estate of Mrs. 
Myhre joined in the sale. The sale was made in good faith, in the 
usual course of such transactions, and the bank was then solvent and 
a going concern. The consideration was $1,200, which Piersol paid at 
the time. The certificates of stock were properly indorsed by the 
defendants and the executor and delivered to the cashier, together 
with a blank power of attorney printed on the back thereof and above 
the signatures of defendant, authorizing a transfer on the books of 
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the bank, and they at all times since remained at the bank and in 
its vault with other papers belonging to the bank and to the cashier. 

Although the sale and delivery of the stock to the cashier took 
place some three or more years prior to the insolvency of the bank, no 
transfer thereof was ever entered on its books, and at the time of the 
insolvency Myhre still appeared on such books as the owner of the 
same. Yet defendants were at no time thereafter treated by any 
officer of the bank, so far as the record discloses, as having any in- 
terest therein. 

This action was brought by the receiver to recover the amount of 
the stock assessment, on the ground that, since there was no transfer 
of the stock on the books of the bank defendants as heirs of the estate 
are liable as the real owners. Defendants had judgment, and plaintiff 
appealed. 

Defendants are presumptively liable, for there was no transfer of 
the stock upon the books of the bank. Matteson v. Dent, 176 U. S. 
521, 20 Sup. Ct. 419, 44 L. Ed. 571. But they may interpose the sale 
of the stock in defense, and a showing of a good-faith transaction, 
even though not registered on the bank books, will relieve them from 
liability unless the conclusion necessarily follows from the facts stated 
that they neglected some duty arising from the situation to cause and 
bring about a proper entry of the changed ownership. If there was no 
neglect on their part in that respect, they are not liable, for they are 
not the real owners of the stock, and were not such owners at the time 
the bank became insolvent. Whitney v. Butler, 118 U. S, 655, 7 Sup. 
Ct. 47, 30 L. Ed. 266; Richmond v. Irons, 121 U. S. 27, 7 Sup. Ct. 788, 
30 L. Ed. 864; Snyder v. Foster, 73 Fed. 136, 19 C. C. A. 406. We 
think, and so hold, that the facts bring the case within the rule ap- 
plied in Whitney v. Butler, just cited, and therefore that the trial court 
properly gave judgment for defendants. It appeared in that case 
that the stock theré involved was sold by a broker who, as agent of 
the selling stockholder, presented the stock certificates properly in- 
dorsed with a power of attorney authorizing and providing for a 
transfer on the books of the bank to the president thereof at the 
banking house, where they at all times thereafter remained. No ob- 
jection was made to the transfer nor.to the form of the authority to 

make the same, or intimation given out by the president that an 
entry thereof would not be made. No transfer was in fact made, how- 
ever, and the selling stockholder remained the owner of record at 
the time the bank was later adjudged insolvent. The court held that 
the selling stockholder had done all that should reasonably be required 
of him in such case, and he was held not liable. In the case at bar 
the sale of the stock was in good faith and for value paid at the time. 
The certificates were delivered to the purchaser, who happened to be 
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the cashier of the bank, properly indorsed with a power of attorney 
authorizing a transfer on the bank books. The certificates so indorsed 
thereafter remained at the bank in a safety deposit box in which were 
kept papers and documents belonging to the bank and also papers 
and documents belonging to the cashier. The situation so continued 
for over three years, with no suggestion by any officer of the bank 
that a transfer was withheld for any reason; nor were defendants 
advised that a proper transfer had not been made, nor in any way 
thereafter treated as stockholders or as having any interest in the 
bank; no dividends were paid them. Although defendants made no 
specific demand that the cashier enter the transfer on the books, that 
fact should not be held to expose them to liability. It was the duty 
of the ‘cashier to make the transfer and the situation presented no 
reasons suggestive to defendants that he would either neglect or 
refuse to perform the same. A formal request would have added 
nothing in protection of the rights of others, and the burden of the 
default of the cashier should not be cast upon them, for they are 
entirely innocent of any intentional omission of anything necessary 
to completely divest them of all evidence of title or ownership of 
the stock. The case cannot well be distinguished in point of sub- 
stance from the Whitney Case. Richmond v. Irons, 121 U. S. 27, 7 
Sup. Ct. 788, 30 L. Ed. 864, is distinguishable in its facts. See Snyder 
v. Foster, 73 Fed. 136, 19 C. C. A, 406. 

Judgment affirmed. 


NOTE NOT VOID AS A GAMBLING CONTRACT. 
Stevens v. Freund, Supreme Court of Wisconsin, April 2, 1919. 171 N. W. Rep. 300. 


The defendant signed a note payable to a person who was con- 
ducting so-called trade-increasing contests. The payee agreed ina 
separate instrument that, if the 0.75 per cent of the defendant’s 
sales during the following year did not equal the face of the note, 
he would pay to the defendant the balance in cash. The payee 
transferred the note to a bank and the bank sold it to the plaintiff, 
a holder in due course. It was held that the transaction was not 
a “wager” or “bet” so as to render the note void under the Wis- 
consin gaming law. 


Appeal from Circuit Court, Calumet County; Geo. W. Burnell, 
Judge. 

Action by Fred L. Stevens against Adolph W. Freund and others. 
Judgment for plaintiff, and defendants appeal. Affirmed. 

Action upon a promissory note executed by the defendants to the 
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order of the Lyon-Taylor Company. The defense was that the note 
was obtained by fraud and was void because given as a part of a gam- 
bling transaction. The action was tried by the court without a jury, 
and the trial court found against the defendants as to both defenses. 
The facts were in brief as follows: In March, 1914, the defendants 
were conducting a general mercantile business at New Holstein, Calu- 
met county, Wis., and one M. F. Price, under the trade-name of Lyon- 
Taylor Company, was doing business at Iowa City, lowa, introducing 
so-called trade-increasing contests. Price’s agent came to New Hol- 
stein and induced the defendants to enter on a trade-increasing con- 
test, the prizes, plans, and advertising matter to be furnished by 
Price. A written contract was entered into by which Price agreed to 
furnish to the defendants the prizes consisting of certain plated silver- 
ware and tickets for railroad tours, also all advertising matter, bulle- 
tins, rules for the contest, etc., and the defendants agreed to stage a 
contest among their patrons under the rules and instructions furnished 
them, and as a part of their agreement the note in suit for $298 was 
given in payment for the prizes, printed matter, and assistance of 
Price. The contest was in brief a voting contest; every purchaser of 
goods to a certain amount received votes which he could cast for 
the young lady whom he deemed most deserving, and at the close of 
the contest the prizes were to be awarded in accordance with the pub- 
lished rules by an impartial board, the chief prize going to the con- 
testant having the most votes, and so on down the list. Price also 
agreed to give a bond of $500 to cover his part of the agreement 
(which bond was in fact given), and guaranteed that the defendants’ 
sales of goods for the next year’s business should equal $40,000, and 
that if 0.75 per cent of said year’s sales did not amount to $298 he 
would pay to the defendants the deficiency in cash. 

The note in question was attached to the contract, but the agree- 
ment provided that Price should detach it and accept it in full settle- 
ment for the goods and printed matter and his expenses in assisting 
and instructing the defendants as to the plan. 

The defendants started the contest, but abandoned it ; Price detached 
and indorsed the note before due.to the First National Bank of lowa 
City with other notes as collateral security for money loaned by the 
the bank to Price; the plaintiff afterwards purchased of the bank 
Price’s notes and the collaterals, including the note in suit, and Price’s 
notes are still unpaid. The defendants appeal from judgment for the 
plaintiff upon the note. 

J. E. McMullen, of Chilton, for appellants. 

L, P. Fox, of Chilton, for respondent. 

WINSLOW, C. J. (after stating the facts as above). The note in 
question passed into the hands of an innocent holder for value in due 
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course before due, and was transferred by that holder to the plaintiff. 
There is no evidence that the plaintiff was a party to any fraud or 
illegality affecting the instrument, and hence, under the express terms 
of the negotiable instrument law, he possesses all the rights of the 
holder in due course. Sections 1676—22 and 1676—28, Wis. Stats. 

A holder in due course holds the instrument “free from any defect 
of title of prior parties, and free from defenses available to prior parties 
among themselves, * * * except as provided in sections 1944 and 
1945 of these statutes, relating to insurance premiums, and also in 
cases where the title of the person negotiating such instrument is 
void under the provision of section 1676—25 of this act.” Section 
1676—27, Wis, Stats. 

This section entirely cuts off the defense of fraud, so that it becomes 
unnecessary to consider it. The defendant, however, claims that the 
note was an integral part of a gambling or wagering transaction, and 
hence was void under section 4538, Stats. Wis., which makes abso- 
lutely void all contracts or notes given for money wagered or staked 
on the result of a game under any name whatsoever. 

It is argued that the provision of the contract by which Price agreed 
that, if 0.75 per cent of the year’s sales did not amount to $298, he 
(Price) would pay the deficiency in cash amounts to a bet or wager, 
and is within the prohibition of the gaming statute. We are unable 
to agree with this contention. The agreement is unusual certainly, but 
in our judgment not immoral or illegal. In effect it is simply a guar- 
anty that the defendant’s business will be increased to a certain figure 
if they will purchase the prizes and advertising matter and adopt the 
trade-increasing program offered by Price, coupled with an agreement 
that, if the increase does not take place, Price will take a less sum for 
the prizes, advertising matter, and services furnished by him. 

The question whether this latter defense would be of any avail as 
against a holder in due course seems doubtful under the provisions of 
section 1676—27, Stats., above quoted. Arnd v. Sjoblom, 131 Wis. 
642, 111 N. W. 666, 10 L. R. A. (N. S.) 842, 11 Ann. Cas. 1179, It 
is unnecessary, however, to pass upon that question in this case, and 
we express no opinion on it. 

Judgment affirmed. 





BANK MANAGEMENT OF ESTATES UNDER THE 
NEW YORK STATUTES. 


By John E. Brady. 


The following is the second installment of a consideration of the 
New York statutory enactments regulating the duties and liabilities of 
tanks and trust companies acting as executors, administrators, guar- 
dians, trustees, receivers, etc.: 


WILLS. (Continued.) 


15. To whom property may be left. 

16. To whom real property may be left by will. 

17. Gifts of real or personal property to subscribing witnesses. 
18. Rights of afterborn children. 

19. Gifts to charitable, literary and other associations. 

20. Revocation and cancellation of wills. 

21. Revocation of will by subsequent marriage. 


§ 15. To whom property may be left. Ordinarily a testator may 
leave his property to whomsoever he wishes. There is no law which 
requires a testator to leave any particular portion of the estate to a 
surviving husband, widow or children. The Court of Appeals of New 
York has said: “A man’s testamentary disposition of his property is 
not invalidated because its provisions are unequal or unjust or the 
result of passion or other unworthy or unjustifiable sentiments. It is 
natural and, therefore, usual to make provision for a child; but, under 
our governmental institutions, no obligation to do so is imposed upon 
the parent, and the presumption of validity is not affected by his failure 
to do so alone.” Dobie v. Armstrong, 160 N. Y. 584. 

This statement, however, is subject to certain limitations, with ref- 
erence to who may take real property by will and what gifts may be 
made to charitable and other organizations. These limitations will be 
taken up in sections following. 

And the right to devise real property by will is subject to the wife’s 
right of dower, which entitles her to a life estate in one-third of all 
her husband’s real estate. 


§ 16. To whom real property may be left by will. Real property 
may be left by will to any individual, qualified by law to hold real 
estate. But it may be left to a corporation only where the corporation 
is authorized by its charter or by statute to take real property in this 
manner. This is the provision of Sec. 12 of the Decedent Estate Law, 
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which reads as follows: “A devise of real property may be made to 
every person capable by law of holding real éstate; but no devise to a 
corporation shall be valid, unless such corporation be expressly au- 
thorized by its charter, or by statute, to take by devise.” 

Although this section prohibits corporations from taking land by 
devise unless expressly authorized by their charters or by statute, it 
does not apply to personal property, which may still be acquired in 
any manner. Sherwood v. American Bible Society, 1 Keyes (N. Y.) 
561. 

The word “person” as used in this section does not include a state 
or a nation; therefore, a devise. of real estate to the government of 
the United States is invalid and the government cannot take the 
property thus attempted to be devised. In re Fox, 52 N. Y. 530, aff’d 
94 U. S. 315. 

A voluntary unincorporated association, existing for charitable pur- 
poses, is incapable of taking property by devise; a devise of real prop- 
erty to such an association does not become valid upon the incorpora- 
tion of the association, after the death of the testator, nor by a sub- 
sequent amendment to its charter, authorizing it to take the property, 
where it had no such authority at the time of the testator’s death. 
White v. Howard, 46 N. Y. 144. But a devise in trust for a charitable 
association, unincorporated at the time of the execution of the will, 
is valid if the association is incorporated before the money becomes 
payable. Philson v. Moore, 23 Hun (N. Y.) 152. 

Where the charter of a religious corporation, organized under the 
laws of the State of New York, permitted it to take property for its 
own use only and property was devised to it for the purpose of es- 
tablishing a school in another state, it was held that the devise was 
void. Levy v. Levy, 33 N. Y. 97. 

Where property was devised to a bishop to be held in trust by him 
for the use of his church and the church was not authorized by statute 
or by its charter to take devises of property, it was held that the de- 
vise was invalid. McCaughal v. Ryan, 27 Barb. (N. Y.) 376. 

Where the charter of a corporation contains no words, expressly 
authorizing it to take real property by devise, an enabling act passed 
by the legislature, investing the corporation with power to take any 
real estate by a previous devise, cannot be rendered lawfully retro- 
active so as to validate a devise by a testator, who died before the act 
was passed. Bonard’s Will, 16 Abb. Pr. N.S. (N. Y.) 128, 

The fact that a corporation is authorized by its charter to take 
property by “purchase” does not authorize it to take property “de- 
vised” to it. It was held that a provision in the charter of a corpora- 
tion declaring it capable of “taking, purchasing, holding and conveying 
any real or personal estate” did not constitute authority to take prop- 
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erty by devise. Auburn Theological Seminary v. Childs, 4 Paige 
(N. Y.) 419. 

§ 17. Gifts of real or personal property to subscribing witnesses. 
No person, who is mentioned in a will as a legatee or devisee, should 
sign the will as a subscribing witness. His doing so may deprive him 
of his inheritance. Sec. 27 of the Decedent Estate Law provides that 
a gift to a subscribing witness shall be void, except in cases where he 
would have been entitled to a share in the estate in case the will was 
not established. The section reads as follows: 

“If any person shall be a subscribing witness to the execution of 
any will, wherein any beneficial devise, legacy, interest or appointment 
of any real or personal estate shall be made to such witness, and 
such will cannot be proved without the testimony of such witness, the 
said devise, legacy, interest or appointment shall be void, so far only 
as concerns such witness, or any claiming under him; and such person 
shall be a competent witness and compellable to testify respecting 
the execution of the said will, in like manner as if no such devise or 
bequest had been made. 

“But if such witness would have been entitled to any share of the 
testator’s estate, in case the will was not established, then so much 
of the share that would have descended, or have been distributed to 
such witness, shall be saved to him, as will not exceed the value of the 
devise or bequest made to him in the will, and he shall recover the 
same of the devisees or legatees named in the will, in proportion to, 
and out of, the parts devised and bequeathed to them.” 

The object of this provision is first, to render subscribing witnesses 
competent, who would not have been so otherwise and, second, to 
guard against fraud in the preparation and execution of wills. 

This section avoids a legacy to a subscribing witness only in case 
the will cannot be proved without his testimony. Since the statute 
requires only two subscribing witnesses, a legacy to a witness is 
not void where there are three witnesses and the will is proved by the 
testimony of the other two in accordance with the statute. Matter of 
Owen, 62 N. Y. Supp.. 919. 

A devise to an executor, by way of compensation to him for services 
to be rendered by him as executor is not rendered invalid by the fact 
that he signs the will as a witness. Such a devise stands upon the 
same footing as the executor’s commissions. Pruyn v. Brinkerhoff, 57 
Barb. (N. Y.) 176. But the release of a debt to a subscribing wit- 
ness is regarded as a legacy to him and it is void if his testimony 
is required to prove the will. 

§ 18. Rights of afterborn children. The rights of children born 
after the execution of a will are provided for in Sec. 26 of the Decedent 
Estate Law, which reads: 
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“Whenever a testator shall have a child born after the making of 
a last will, either in the lifetime or after the death of such testator, 
and shall die leaving such child, so after-born, unprovided for by any 
settlement, and neither provided for, nor in any way mentioned in 
such will, every such child shall succeed_to the same proportion of 
such parent’s real and personal estate, as would have descended or 
been distributed to such child if such parent had died intestate, and 
shall be entitled to recover the same portion from the devisees and 
legatees, in proportion to and out of the parts devised and bequeathed 
to them by such will.” 

This section applies to the wills of mothers as well as to those of 
fathers. Obecuy v. Goety, 102 N. Y. Supp. 232. But it does not 
apply to adopted children and the adoption of a child, after the making 
of a will, gives him no rights in the estate of the person who adopts 
him, even though the child is not provided for in any way. Matter 
of Gregory, 37 N. Y. Supp. 925. 

The words “unprovided for by any settlement,” as used in this 
section, mean a settlement by the testator. So, where a testator died 
leaving children born after the execution of his will, it was held that 
the children were entitled to the same share in their father’s estate 
that they would have received, had he died intestate, although a pro- 
vision had been made for them by their grandfather. Matter of Bost- 
wick, 140 N. Y. Supp. 588. 


§ 19.. Gifts to charitable, literary and other associations. A person, 
who is survived by a husband, wife, child or parent, may not leave 
more than one-half of the estate to charitable, literary or similar 
associations or corporations, Sec. 17 of the Decedent Estate Law 
provides “No person having a husband, wife, child or parent, shall, 
by his or her last will and testament, devise or bequeath to any 
benevolent, charitable, literary, scientific, religious or missionary so- 
ciety, association or corporation, in trust or otherwise, more than 
one-half part of his estate, after the payment of his or her debts, 
and such devise or bequest shall be valid to.the extent of one-half 
and no more.” 

This provision is not intended to and does not compel a testator 
to give any part of his property to his relatives. It merely prevents 
him from leaving more than one-half of his estate to certain corpora- 
tions, where he or she is survived by a husband, wife, child or parent. 
It does not interfere with his giving all of his property to charity 
during his lifetime. Its object is to keep persons from leaving an 
undue part of their estate to charitable purposes, when there are cer- 
tain relatives who, in the opinion of the legislature, have a better claim. 
The provision relates to the time of the testator’s death and not to 
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the time of the making of the will. It does not say that a person, 
having a husband, wife, parent or child, shall not make a will leaving 
to a charitable or other association more than one-half of his or her 
estate. If, for instance, a man at the time of making a will leaving 
more than half of his propefty to a charitable corporation, has a wife 
living and his death occurs subsequent to hers and he is survived by 
no parent or child, the section has no application. 

When a secret trust in favor of a college is a manifest evasion of 
this section it will be declared invalid. “Sound public policy forbids 
that the testator should be permitted to effect indirectly that which 
he could not effect directly, at least until all intervening rights de- 
rived from the statute have been lawfully cleared away. Ambherst 
College v. Rich, 151 N, Y. 282, 45 N. E. Rep. 876. 

The prohibition of this section does not apply to municipal corpo- 
rations; therefore, a bequest of the residue of an estate to the city 
of New York is valid, even though the bequest amounts to more 
than one-half of the estate. Matter of Crane, 12 N. Y. App. Div. 271, 
affirmed 159 N. Y. 557. 

A university incorporated by the regents does not come within the 
meaning of this provision and a bequest to such an institution is not 
subject to its limitations. Matter of Morgan, 107 N. Y. Supp. 393. 


§ 20. Revocation and cancellation of wills. The method of revok- 
ing or cancelling a will is covered by section 34 of the Decedent 
Estate Law, which provides: “No will in writing, except in the 
cases hereinafter mentioned, nor any part thereof, shall be revoked, 
or altered, otherwise than by some other will in writing, or some 
other writing of the testator, declaring such revocation or alteration, 
and executed with the same formalities with which the will itself 
was required by law to be executed; or unless such will be burnt, 
torn, canceled, obliterated or destroyed, with the intent and for the 
purpose of revoking the same, by the testator himself, or by another 
person in his presence, by his direction and consent; and when so 
done by another person, the direction and consent of the testator, 
and the fact of such injury or destruction, shall be proved by at 
least two witnesses.” ; 

Where a testator tears up his will it is necessary that he have 
the intention of revoking it or there will not be any revocation. Con- 
sequently, in a case where the testator, at the time of destroying his 
will, was in such an excited frame of mind, as to incapacitate him 
from forming a reasonable and intelligent intention of revocation, it 
was held that the destruction of the will did not revoke it. In re 
Forman, 54 Barb. (N. Y.) 174. 

Where a testator, whose will was in the custody of his brother, 
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directed him to destroy it and the brother did not carry out the 
testator’s instructions, it was held that there had been no revocation 
of the will. Matter of Evans, 98 N. Y. Supp. 1042. 


§ 21. Revocation of will by subsequent marriage. Until recently 
it was. provided that a will executed by®an unmarried woman was 
revoked by her subsequent marriage. Where a man married after 
the execution of his will, the will was revoked only where a child 
or children were born and the testator was survived by one or more 
children or by the wife. 

By an amendment of Sec. 35 of the Decedent Estate Law, enacted 
in 1919, the same rule applies now to both men and women. The 
section as amended reads as follows: 


“If after making any will, such testator marries, and the husband 
or wife, or any issue of such marriage, survives the testator, such 
will shall be deemed revoked as to them, unless provision shall have 
been made for them by some settlement, or they shall be provided for 
in the will, or in some way mentioned therein as to show an’ intention 
not to make such provision; and such surviving husband or wife, and 
the issue of such marriage, shall be entitled to the same rights in, 
and to the same share or portion of the estate of said testator as they 
would have been, if such will had not been made. No evidence to 
rebut such presumption of revocation shall be received, except as 
herein provided.” 


To Be Continued 
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CAUTION. 
In submitting a question it is essential that all of the facte involved be clearly set forth. 
If the question relates to a check, bill of exchange, note, or other negotiable instrument, or 
to any paper or document, a copy should be sent, also copies of letters having reference to 
the transaction out of which the question arises. 


CERTIFICATION AND STOPPING PAYMENT. 


CatiFrorNiA, August 9, 1919. 


Editor, Banking Law Journal: 


Dear Sir: I find that there is quite a difference of opinion among banks in this 
locality as to just what their rights are, and the legal rights of the public, with 
regards to the certification of a check. Therefore, I wish that you answer the 
following questions, giving any other information on the subject as you may feel 
will prove helpful in the case. 

1. I have always held that the certification of a check on the part of the paying 
bank is a matter of accommodation—that the bank is not compelled under the law 
to certify a check if it does not wish to, nor can it be held liable for its refusal 
to do so. Is this correct, or am I mistaken? 

2. One bank recently gave as its reason for certifying checks for anyone 
presenting them, that their refusal to do so would make them liable in case the 
holder to whom the refusal was made sustains a loss, as for instance, immediately 
afterward the account was attached or withdrawn, leaving no funds with which 
to meet the check offered for certification. What are your views? 

3. Would you consider a bank justified in certifying checks for any person 
presenting them, providing everything appeared regular about the transaction, and 
would it assume any liability whereby it might sustain a loss in doing so? 

4. We will say that the Clearing-House Association defines the banking hours 
as from 10 until 3 and it is generally understood by the public that these are the - 
banking hours of the banks. However, a few banks have before and after hours 
windows where checks are paid and other business transacted, patrons gaining 
entrance to the bank through the rear or back door. Would a bank be liable if it 
certified checks before or after banking hours? Most banks in this locality hold 
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that they might be held for certifying, except during the regular banking hours. 
What is your opinion? 

5. If a bank’certified a check with a notation written across it, as for instance, 
“In full for Ford automobile,” would it become a party in any way to the condi- 
tions set forth by the notation? Would it be safe for a bank to disregard notations 
on checks in certifying checks? How about certifying voucher checks, for they 
usually contain conditions to be fulfilled or are receipts? 

6. Change of subject: 

A few banks hold that a bank becomes liable if it accepts a Stop-Payment on 
a check either before or after its regular banking hours. In other words, they 
should not accept Stop-Payment notices on checks, before or after banking hours. 
How do you regard this? 

7. Is a bank liable if it refuses to accept a Stop-Payment notice from the 
drawer of the check? In other words, can the depositor compel the bank to Stop- 
Payment on one of his checks? Or, is this very much like the certification of a 
check, merely an accommodation? 

These are quite important subjects, and I trust that you will give me your 
opinion at your earliest convenience, as I expect to make some recommendations 
along the lines of certification of checks and stop-payment notices, and I wish to 
fortify myself with the correct interpretation of the law before launching out. 

Assuring you of my appreciation of this favor, I am, CASHIER. 





Answer: 1. A bank is under no obligation to certify its depositors’ 
checks, in the absence of an agreement between itself and its depos- 
itor to that effect. The contract between a bank and its depositor, 
implied from the opening of a checking account, is to pay the depos- 
itor’s checks when they are properly drawn and presented and suffi- 
cient funds are on deposit to meet them. Under the Negotiable 
Instruments Law, which was adopted in California in 1917, an agree- 
ment by a bank to certify would have to be in writing to be binding. 
The statute (Sec. 223 of the New York Act) provides: “An uncon- 
ditional promise in writing to accept a bill before it is drawn is deemed 
an actual acceptance in favor of every person, who upon the faith 
thereof, receives the bill for value.” This provision applies to checks 
as well as to other bills of exchange. 

2. In no circumstances is a bank liable to the holder of a check. 
There is no contractual relation between the bank and the holder 
and it may refuse to pay or certify with impunity so far as he is con- 
cerned. Section 223 of the statute, quoted above, gives to a written 
agreement to accept the same effect as an acceptance, where the 
holder receives the check in reliance thereon, That is, it accords to 
the holder a right of action against the bank, the same as on a cer- 
tification. Now as between the bank and the depositor it is quite 
likely that a verbal agreement to certify his checks would be valid 
and that the bank, while in no way liable to the holder, would be 
liable to the depositor for its failure to live up to the agreement. I 
know of no decision passing on the question. If this is so the agree- 
ment might be implied from a course of dealing between the parties 





THE BANKING LAW JOURNAL 693 


as well as by an express contract. For instance, if for a long time 
the bank had certified a depositor’s checks without question, the law 
might imply an agreement on its part to continue doing so and might 
hold the bank liable for a loss sustained by the depositor as a result 
of its refusal without proper notice to certify a check subsequently 
drawn. My opinion is that the bank would be liable in such circum- 
stances, but this is merely an opinion. 

3. If the check is regular in every way the bank is within its rights 
in certifying, no matter who presents the check. A bank may of 
course involve itself in liability in certifying. If the drawer’s signa- 
ture is forged, it will nevertheless be liable to a bona fide holder. 
If it certifies a check against insufficient funds, either knowingly or 
by mistake, it is liable to a bona fide holder. 

4. Clearing house rules are made for the benefit and convenience 
of the members of the clearing house. They are not intended to 
and do not affect outsiders. In the case of National Exchange Bank 
v. Ginn & Co., 114 Md. 181, 78 Atl. Rep. 1026, the Court said: “It 
is well settled that such a regulation (clearing house rule) is binding 
only on the members of the clearing house association. Its rules are 
designed exclusively for their protection and convenience as among 
themselves, and have no effect upon the rights or liabilities of other 
parties.” The case of Butler v. Broadway Savings Institute, 157 N. Y. 
Supp. 5, applies, although a bank by law, instead of a clearing house 
rule, was there involved. It was held that payment of a draft on a 
savings bank at 9:30 A. M. was valid, notwithstanding a by-law 
providing that the bank should be open for business from 10 A. M. 
to 3 P. M. and the fact that the drawer attempted to stop payment 
before 10 A. M. did not render the bank liable. 

5. When a bank certifies a check it enters into an agreement to 
the effect that the drawer’s signature is genuine, that there is on 
deposit a sufficient sum to pay the check, that it will retain that sum 
for the purpose of payment and that it will pay the check when 
properly presented. That is the extent of the bank’s contract and it 
need not concern itself with aything else. 

6. In my opinion a stop payment order, otherwise in proper form, 
is not nullified by the fact that it is given outside the regular hours 
for banking. In Kellogg v. Citizens’ Bank, Mo., 162 N. W. Rep. 643, 
the payee of checks delivered them to the cashier of the drawee 
bank outside of the bank and after banking hours for the purpose 
of having them credited to his account. It was held that a notice to 
stop payment given by the drawer to the officers of the bank before 
banking hours on the following day was given in sufficient time. 

7. The drawer of a check has an absolute right to stop its payment. 
The check is a mere order on the bank and is subject to revocation at 
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any time before payment. If the notice accurately describes the check 
and is given to a proper official before the check is certified or paid, 
the bank will be liable if it thereafter pays. In the absence of a rule 
requiring such orders to be written a verbal notice is sufficient. This 
is a liability that a bank cannot easily escape. In Elder v.'Frank- 
lin National Bank, 25 Misc. Rep. (N. Y.) 716, the pass book contained 
a stipulation “that the bank shall not be responsible for the execu- 
tion of an order to stop payment of a check previously drawn; that 
the bank will endeavor to execute such orders, but that no liability 
shall be created by a failure to do so, and that no rule, usage or 
custom shall be construed to create such liability.” In spite of this 


rule the bank was held liable where it paid a stopped check through 
an oversight. 






















INJUNCTION AGAINST NATIONAL BANK. 


Itt1no1s, August 21, 1919. 
Editor, Banking Law Journal: 

Dear Sir: Our bank has purchased your book, “Digest of the Banking Law 
Journal, 1889-1919.” On pages 221 and 222 are notes on the question of the right 
of a state court to issue an injunction against a national bank. From reading this 
section of the law, and from the brief notes in your book, we are unable to deter- 
mine whether or not the law and these decisions are broad enough to cover any 
injunction against a national bank for any purpose or whether an injunction 
against a bank so far as its own property is concerned is prohibited. 

To illustrate: An injunction was issued by the Circuit Court restraining our 
bank “from paying out on check, certificate of deposit, savings certificate, or 
otherwise, any moneys, accounts, credits, or deposits, which you, First National 
Bank of Sterling, Illinois, a corporation, in the name of Charles H. Corbett or of 
Charles H. Corbett, Trustee, either to said Charles H. Corbett, Charles H. 
Corbett, Trustee, or to any person, persons, firm, or corporation, on the order 
of Charles H. Corbett or of Charles H. Corbett, Trustee.” This suit does not 
affect the property of the bank, but affects the property of an individual patron 
of the bank. 

Does this section of the law prohibit such an injunction as above set out? 


PRESIDENT. 















Answer: Section 5242 of the U. S. Revised Statutes reads as fol- 
lows: “No attachment, injunction or execution shall be issued against 
such association (national bank) or its property before final judgment 
in any suit, action or proceeding in any State, county or municipal 
court.” 

There is nothing in these words to limit their effect to any particu- 
lar class of actions or particular class of property. In Freeman 
Mfg. Co. v. Bank, 160 Mass. 398, the Court said: “The words used 
are of unlimited scope. * * * The wrongs likely to be done by 
national banks are of a pecuniary nature and the banks usually are 
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amply able to make good any such damage which they may do, so 
that there is not the same necessity for preventive remedies that 
there is with individuals or with corporations.” 

Under the statute and the decisions construing it, it seems quite 
clear that the injunction referred to in the inquiry should not have 
been granted prior to final judgment. 

It is stated in the inquiry that the suit does not affect the property 
of the bank, but affects the property of an individual patron of the 
bank. This is not quite correct. When money is deposited in a bank 
it becomes the property of the bank and the bank becomes the debtor 
of the depositor for the amount deposited. 


LEAD PENCIL INDORSEMENT. 


New Jersey, August 15, 1919. 
Editor, Banking Law Journal: i 

Dear Sir: Kindly advise me through your Journal whether the paying bank 
is right in returning check for indorsement in ink when drawn as follows: 

“Pay to the order of John Smith.” John Smith indorsed the check in ink, had 
it cashed at a store. The store-keeper, known to the bank, indorsed same in lead 
pencil. The bank affixed their bank indorsement and forwarded it to the paying 
bank who refused same on account of this one indorsement being in lead pencil. 

CASHIER. 

Answer: A lead pencil indorsement is just as valid as an indorse- 
ment in any other form. Of course it lends itself to easy alteration 
and for that reason is not to be commended. Still, the fact that an 
indorsement is written in lead pencil would not seem to be a sufficient 
reason for a refusal of payment by the drawee, in the absence of any 
other circumstance indicating some irregularity. 

From the inquiry it appears that the lead pencil indorsement was 
followed by the indorsement of the forwarding bank, which, pre- 
sumably, was in the usual form and guaranteed the genuineness of 
all prior indorsements. In such case the drawee bank would be pro- 
tected, even if there were something wrong with the indorsement in 
pencil. 


CHECK AS ASSIGNMENT. 


Kansas, August 15, 1919. 
Editor, Banking Law Journal: 

Dear Sir: Enclosed herewith please find copy of check, given by our customer 
to payee, and which we received in the mail with other clearing-house checks for 
collection, and which we returned unpaid on account of the maker (Ollie Eutsler) 
having notified us to not pay and stopping payment thereon. 

The check is written on a regular form with blank line for date, name of bank, 
amount, etc, 
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A few days later this same item was sent direct to us by the pay -. bank of 
Coffeyville, Kansas, calling our attention to the last clause in the check in which 
the signer waives right to stop payment on this check. 

We returned with the notation that it appeared that the contract was between 
Ollie Eutsler, the maker, and L. M. Hunter, the payee, and that we were not a 
party thereto, and felt under obligations to recognize the stop payment order. 

We are now advised by Mr. Hunter, who is an advertising M. D. Specialist, 
that in order to test the validity of this form of check which he is using he 
proposes to bring a joint suit against our bank and the maker (Eutsler), which, 
he says is a friendly action merely to establish the validity of this form of check, 
which, he says, his attorneys advise that is good as against our bank or any bank 
drawn. 

We would like to have your opinion upon the matter, and whether or not you 
would advise our defending this action, which we are inclined to do unless you 
advise adversely. Yours very truly, CASHIER. 


Kansas, May 31, 1919. 
State Bank 


Pay to L. M. Hunter or order $24.00 (Twenty-four Dollars). 

For value received I represent that the above amount is on deposit in said bank 
in my name subject to this check and is hereby assigned to the payee or holder 
hereof. Right to stop payment on this check is hereby waived. 

No protest. Ontre EvurTster. 


Answer: Ordinarily a check does not operate as an assignment. 
That is, the title to the fund which it represents does not pass to the 
payee when the check is delivered to him. If the bank refuses to pay 
it he has no ground for action against the bank. He may sue the 
drawer and the bank may be liable to the drawer, but the bank incurs 
no liability to the payee or other holder. 

Formerly many of the states held that a check was an assignment 
and that the holder of such an instrument could sue the bank upon 
its refusal to pay. But that rule has been done away with by the 
Negotiable Instruments Law, which expressly provides that “a check 
does not of itself operate as an assignment of any part of the funds to 
the credit of the drawer with the bank, and the bank is not liable to 
the holder, unless and until it accepts or certifies the check.” 

Nevertheless there is no reason why the drawer of a check may 
not convert it into an assignment by the use of proper words and the 
check reproduced above is clearly an assignment. 

In those cases where a check is not regarded as an assignment it 
is held that the drawer has an absolute right to countermand it and 
if the bank pays, after he has directed it not to, it is liable to him. 
In these cases it makes no difference whether the check is in the hands 
of the payee or some subsequent holder. 

In the cases where the check is considered to be an assignment it 
was generally held that payment could not be stopped as against a 
holder in due course but might be stopped as against the payee. 

The present case involves a check in the hands of the payee and it 
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is quite clear that the proper course is for the bank to respect the 
drawer’s order and refuse to pay the check. 


RIGHTS OF HOLDER OF CERTIFIED CHECK. 


Purape.PHia, August 27, 1919. 
Editor, Banking Law Journal: 


Dear Sir: Permit me to ask for your opinion as to the rights of a holder of 
a certified check, the drawee becoming insolvent. 

Is there any priority of claim? 

A cursory glance over “Digest of Banking Law Journal” fails to enlighten me. 

Thanking you in advance, I am, ASSISTANT TREASURER. 

Answer: In section 118 of the Digest there are two decisions, one 
from Pennsylvania and one from New York, cited to the proposition 
that the holder of a certified check “stands on the footing of an ordi- 
nary depositor.” The certification of a check creates no trust in 
favor of the holder and gives him no lien on any part of the bank’s 
assets upon the insolvency of the bank. 


CASHIER’S CHECKS. 


Georcta, August 25, 1919. 
Editor, Banking Law Journal: 


Dear Sir: We inclose check $5.00 in payment of copy “Banking Law Digest.” 
We got this orde. mixed up with one to The American Bankers Association. 

We note, however, that we fail to find any report on the handling of cashiers’ 
checks. We are interested in this subject and suppose we could find some rulings 
on the matter in your Digest. CASHIER. 

Anewre: Checks issued by a bank, ordinarily called bankers’ or 
cashiers’ checks, are regulated by the same rules that apply to checks 
drawn on individuals. 

There is, however, one point in which the cashier’s check differs — 
from the ordinary check and that is in regard to presentment. The 
law requires that an ordinary check be presented within a reasonable 
time after it is issued. If it is not so presented and the drawee fails 
in the meantime the drawer will be discharged from liability. But 
with regard to a banker’s check it is understood impliedly that it will 
not be presented promptly. And the fact that the holder does not 
present it promptly does not operate to discharge the drawer, even 
though under similar circumstances the failure to present the check 
of an individual would have released him. 

In section 940 of the. Digest is the case of Marbourg v. Brinkman, 
which sustains this proposition. The other decisions in the Digest 
concerning checks, certification, payment, stopping payment and so 
on, apply to cashiers’ checks as well as to other checks. 





The National Bank of 
South Africa, Limited 


Bankers to the Union Government in the Transvaal, the Orange 
Free State, and Natal, and to the Imperial Government 


Subscribed Capital ; . $14,325,000 
With power to increase to . $20,000,000 
Paid-up Capital and Reserves $20,000,000 
Resources . . .  . $280,000,000 


Head Office: PRETORIA Generat Manacer: E. C. REYNOLDS 


London Offices: Circus Place, London Wall, E.C., 18 St. Swithin’s Lane, E.C. 
MANAGER: D. CUNNINGHAM 


London Bankers: BANK OF ENGLAND, LONDON JOINT CITY & MIDLAND BANK, LTD. 


The National Bank of South Africa’s letters of credit are 
available all over the World 


Group of Branches & Sub-Branches 


Cape Province 

East Africa . 

Natal . 

Nyasaland 

Orange Free State. 
Portuguese East Africa . 
Rhodesia ° 6 
South-West Protectorate 7 
Swaziland . 3 
Transvaal : ; 107 


MAP SHOWING LOCATION OF PRINCIPAL BRANCHES 


Banking Business of Every Description is Transacted at All Branches 


Bills on all points negotiated and collected. Letters of Uredit and Drafts issued and Commer- 
cial Credits established on all Branches and Agencies of the Bank in Africa and abroad 


New York Office, 10 Wall Street, New York City, U. S. A. 
R. E. SAUNDERS, Agent 


Offers to American and Canadian banks its superior facilities for the extension of 
trade and commerce between United States of America, Africa, Australia, 
New Zealand and Tasmania 





LONDON JOINT CITY AND 
MIDLAND BANK, LIMITED. 


Head Office : 5, Threadneedle Street, London, E. C. 2 


30th June, 1919 ($5=21) 

$177,726,615 

136,281,252 

41,445,362 

41,445,362 

; $1,855,273,000 

Cash in Hand and Balance at Bank of England.... 397,133,860 

Money at Call and at Short Notice 380,340,540 
Investments and Bills of Exchange 

Advances 


| 61,245,810 
OVERSEAS BRANCH: 65 & 66, OLD BROAD STREET, E. C. 2 
Foreign Banking Business of Every Description Undertaken 
THE RIGHT HON. REGINALD McKENNA, Chairman 


FOREIGN CREDIT CORPORATION. 


The Foreign Credit Corporation, recently incorporated with a capital of 
$5,000,000 and a paid-in surplus of $1,000,000, has announced the election of 
the following officers: 

Grayson M.-P. Murphy, vice-president of the Guaranty Company of New 
York, president; G. M. Dahl, vice-president; D. Raymond Noyes, vice-president 
and manager. 

Although the company is not the first formed in this country to do an 
acceptance business, it is nevertheless believed to be the first New York 
corporation formed primarily for that purpose and it will accept drafts of 
both foreign and domestic clients. The company, which has been formed 
under New York laws, will devote itself chiefly to the financing of exports, 
though under its charter it will have other broad powers. The charter was 
obtained some time ago, but it is understood that the organization was not 
completed on account of the discussion relative to other plans for financing 
foreign requirements. 

The directors of the company will be representatives of the several banking 
institutions interested as stockholders, which include the Guaranty Trust 
Company of New York, the Chase Securities Company, and a few banks in 
New York, and other large financial and commercial centers of the country. 

E. V. Thayer, president of the Chase National Bank, will be chairman of 
the board of directors, and Albert Breton, vice-president of the Guaranty 
Trust Company of New York, will be chairman of the executive committee. 
Mr. Noyes, who will have charge of the company’s operations, was for ten 
years associated with Brown Brothers & Co., and later was a partner of 
Jackson & Curtis, which firm he left to enter the United States Air Service. 
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Den Danske Landmandsbank 


HYPOTHEK-0G VEKSELBANK 


Paid up Capital: 100 Million Kroner 
Reserves: 35 Million Kroner 
About: £7,430,000 (36,000,000) 


COPENHAGEN (Denmark) 


Telegraphic Address, Landmandsbank. 


vl PROVINCIAL BRANCHES: 
Aalborg Kolind Nykjobing S. | Sdnderho 
Bagsvard Fredericia | Kors6ér Nysted Thisted 
Bandholm Grenaa Langeskov Roslev Télose 
Bramminge Holbak Maribo Rédby Vejle 
Elsinore Hurup Nakskov Saxkjébing Vestervig 
Esbjerg Hérsholm Nordby Skagen Orbak 
Eskildstrup | Kallundborg Nyborg Skive 
Farum | Kolding Nykjobing F. | Slangerup 


The Bank transacts every kind of legitimate Banking Business 


MANAGERS: 


E. Gluckstadt C. Harhoff O. Ringberg 
Emil Rasmussen, Vice-Manager 


MERCANTILE BANK OF THE AMERICAS. 


At a meeting of the board of directors of the Mercantile Bank of the 
Americas held in New York on Thursday, August 14th, in addition to the 
present vice-presidents of the bank, Mr. Frederick Strauss, Mr. Albert Breton 
and Mr. Jason A. Neilson, there were elected as additional vice-presidents Mr. 
Alfred Meyer, who will have the joint title of vice-president and general 
manager; Mr. L. S. Wyler, Mr. Walter M. Van Deusen and Mr. William B. 
Mitchell. 


MORE BANKS IN CANADA. 


An article in “The Home Bank Monthly” of Canada for April contained 

a very modest estimate of the number of offices of chartered banks in Canada. 
The figure then given, according to the then available statistics, was 3,378. 
Houston’s Bank Directory carries the record down to the end of June, and, 
according to the authority, “there were 3,978 branches of the Canadian 
chartered banks in Canada, these being situated 1,317 in Ontario, 1,004 in 
Quebec, 143 Nova Scotia, 100 New Brunswick, 34 Prince Edward Island, 
275 Manitoba, 360 Alberta, 557 Saskatchewan, 185 British Columbia and 3 
in the Yukon, while in Newfoundland there were 37 branches and elsewhere 
105, which makes the total number of branches 4,120.” 
- This total very much strengthens the argument advanced in the April 
“Monthly,” to the purpose that banking facilities are more adequate in Canada 
than the United States. While there has also been an extension of the bank- 
ing system in the United States since the conclusion of the war, the expansion 
in Canata has been more marked. 





* FOREIGN # 
DEPARTMENT 


VAST RESOURCES OF CANADA 


Financial and Industrial Development That Is Making the Dominion a Power 
in the World’s Affairs. 


(Written expressly for the Banking Law Journal by FRANCIS H. SISSON, Vice-President 
Guaranty Trust Company of New York) 


Canada is one of the most interesting economic studies in the world to-day. 
She entered the period of readjustment to a peace basis with the consciousness 
of having accomplished extraordinary things during the war, not the least of 
which was a swift passage to that stage of economic life where the basic 
industry of agriculture is enlarged by intensive effort, and manufacturers have 
advanced to an extent indicative of ability to provide beyond domestic needs. 
Such a result was obtained under the pressure of a demand ‘calctilated to enlist 
to the uttermost the skill and energy of the Dominion. With equal enthusi- 
asm her péople are turning now to the exercise of those qualities in their prob- 
lem of holding to the benefits that have accrued to them and realizing the 
implications of their achievements. 

The energy with which both Government and people have attacked the 
reconstruction problem is one of the outstanding facts of the present world 
situation. Adopting whole-heartedly the scheme of “buffer employment” which 
has been discussed at length in the United States, Great Britain, and other 
countries facing a period of industrial relaxation and consequent unrest, the 
Government has gone ahead with elaborate plans, involving the expenditure 
of millions of dollars. At the same time private interests are arranging for the 
extension of their plants and for new ventures involving the exploitation of 
one or another of Canada’s natural resources. 


SEEKING TRADE EXPANSION. 


Meanwhile, having in mind a great industrial expansion, Canadian interests 
have begun to reach out for foreign trade in a manner which is something of 
a novelty in a country comparatively so undeveloped. Canada realizes that if 
the vast reconstruction program of the Dominion is to be successfully financed 
the nation must increase her sales of manufactured products to the world, 
Hence one finds in the plans made for garnering export trade a striking like- 
ness to those being adopted in the United States. Banking facilities are being 
extended, notably in the West Indies and South America. Canada already has 
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two direct steamship lines to the West Indies. The Asiatic situation is being 
studied diligently, and as for Europe, Canada has seen clearly what must be 
done there and is already arranging for the establishment of credits in favor of 
France, Roumania, and other countries. 


Crepits To Europe, 


The manufacturing and financial interests which are to participate.in the 
industrial and trade revival of Europe are discussing credits with an interest 
hardly less pronounced than that which is manifested in the United States. 
Through the Canadian Trade Mission in London they are kept informed as 
to needs and developments as these reveal themselves from week to week. The 
Chairman of the Mission stated recently that he did not favor the granting of 
additional credit by the Government, because he believéd that the work could 
be done more efficiently by private interests with Government co-operation. 
He favored the formation of a central organization which would make the 
necessary advances, which would accept the securities for foreign Govern- 
ments, and market them with the general public. He estimated that a fund of 
$300,000,000 would permit Canadian exporters to do business to five times that 
amount, the credit being kept in constant circulation. 

There are other indications of the widespread interest in Canada of a broad 
development of the industrial resources of the Dominion. A National Research 
Bureau, combining the functions of the Bureau of Standards in Washington 
and the Mellon Institute, at Pittsburgh, is being seriously discussed, and 
manufacturers are being urged to establish their own research laboratories. 

Canadian projects for the extension of foreign trade are not, of course, 
entirely a product of war conditions. As early as 1914 plans had been made 
for far-reaching improvements to the port of Montreal. This work, laid aside 
during the period of belligerency, is now to be carried forward to completion. 
The most ambitious part of the plan calls for the electrification of the entire 
system of port railways. A large warehouse and public cold storage plant 
will be erected, and the existing piers will all be lengthened. New transit sheds 
will be built to meet applications for space which are already in hand from 
new steamship companies. Wharves providing accommodation for six ocean 
liners will be erected. The completion of the project will give Montreal one 
of the best equipped ports on the Atlantic Coast 


CANApDA’s AMBITION. 


These are but indications of what is taking place throughout the Dominion. 
In every Province men are looking about them to see what Canada can offer 
in the way of supplying the world’s needs for commodities of every kind. The 
people of Canada believe with that belief which augurs accomplishment that 
their country should take its place among the nations as an economic force 
always to be reckoned with. 

There is ample justification for their belief that they have not set themselves 
an impossible task. Sparse as is the Canadian population just now in com- 
parison with the extent of territory; inadequate as is their industrial organiza- 
tion compared with that of the United States, or Great Britain, or France, or 
Japan; difficult as it may be under the conditions likely to prevail for some 
years to come to finance the multifarious operations incident to a general and 
simultaneous development of agriculture, mining, manufacturing, and com- 
merce, both domestic and foreign; the attitude of the Canadians themselves 
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and the estimation in which they are held by the United Kingdom and the 
United States give assurance that their aspirations will be encouraged in a 
very substantial way both at home and abroad. Already there are under con- 
sideration plans by which Canada will conserve her labor supply and, by her 
intelligent treatment of the immigrant, foster its increase. Every effort is 
being made to readjust the industrial organization, which war conditions called 
forth, to a peace basis, without loss of time or efficiency. As for the problems 
of finance, the Canadian banks are establishing additional branches in sections 
where their services are likely to be required, foreign offices are being set up 
to handle export and import transactions, and foreign institutions are estab- 
lishing branches in Canada. Altogether there is well under way the construc- 
tion of the necessary machinery for business on such a scale as Canada con- 
templates. 


FreLp Crops. 


The natural resources which it is proposed to develop are immense in extent 
and variety. Agriculture is, and will long continue to be, the chief industry of 
the country, whatever progress may be made in manufactures. It has been 
greatly stimulated during the war both in the direction of a diversity of crops 
and in the manner of their cultivation. As the labor supply diminished with 
the continuance of the war, intensive methods of farming became necessary. 
During the year 1918 there was a market tendency toward mixed farming, 
which was reflected in a reduced production of wheat and oats. The estimated 
yield in bushels of crops for 1918, as compared with 1917, is as follows: 


Crops. 1917. 1918. 


Wheat 
Oats ... 


Mixed Grains 


Corn for husking 


Potatoes 


Turnips, ete. 
Hay and Clover 
Fodder Corn 


Sugar Beets 
Alfalfa 


233,742,850 
403,009,800 
55,057,750 
3,857,200 
3,026,340 
1,274,000 
7,149,400 
5,934,900 
16,157,080 
7,762,700 
79,892,000 
63,451,000 
13,684,700 
2,690,370 
117,600 
262,400 


189,301,350 
380,273,500 
77,290,240 
8,496,700 
3,110,100 
3,568,380 
11,428,500 
5,972,200 
35,730,300 
14,214,200 
104,512,700 
130,989,600 
14,681,400 
4,776,000 
180,000 
446,400 


The production of crops is likely to be stimulated by the plans now being 
made to settle soldiers returning from Europe and war workers at home as 
farmers on the vast stretches of land hitherto undeveloped. Canada feels that 
the returning soldiers have a special claim upon her and that by treating them 
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liberally in the matter of land grants she will not only meet an obligation, but 
also will contribute to the general prosperity, on the theory that when agri- 
culture is prosperous the other industries will be also. 


Forest RESOURCES. 


The forest products of Canada rank next to those of agriculture in value 
of production, the total for the last year being estimated at $175,000,000. In 
value of forest resources Canada is surpassed only by Russia and the United 
States. The forest belt extends across the country a distance of nearly 4,000 
miles, with an average breadth of about 700 miles, giving an approximate area 
of 2,500,000 square miles. The nominal forest area has been estimated at 1,000,- 
000,000 acres and the actual available area of merchantable timber at 200,000,000 
acres. The supply of merchantable timber is about one-fourth of the supply 
available in the United States. There are forty-five principal commercial 
woods produced. More than one-half of the standing timber of the Dominion 
is in British Columbia, where is the largest and most compact area of mer- 
chantable standing timber left in the world to-day. The area covers more 
than 180,000,000 acres and the amount of timber is estimated at nearly 400,- 
000,000,000 feet. The value of forest products exported during the fiscal year 
ended last March was $70,024,644 as compared with 1918 $51,899,704. 

The manufacture of wood pulp has become an important industry, having 
increased more than 250 per cent. during the last ten years. The output of 
wood for pulp manufacture in 1908 was 482,777 cords, with a value of $2,931,- 
653. In the fiscal year ended last March the value of chemically prepared 
wood pulp exported was $30,226,856, while that prepared mechanically for 
export was valued at $4,479,915. Unmanufactured wood pulp exported was 
valued at $15,386,600. The exports of paper, manufacturers of paper, and pulp 
were valued at $99,259,166. The following table shows the destination, weight, 
and value of Canadian printing paper exported during the 1918-1919 fiscal year: 


Country. Weight. Value. 


United Kingdom 9,310 $ 34,484 
United States 11,880,069 36,031,358 


Australia 643,101 2,081,911 
New Zealand 242,336 862,402 
Others 473,726 1,703,866 


13,248,542 $40,718,021 


The pulp wood resources of the country are estimated at 1,033,370,000 cords. 


MINERAL PRODUCTION. 


Canada is well supplied with important metals and minerals, and the studies 
which have been made during the war by the Imperial Munitions Board are 
expected to result in a large exploitation of them. The Dominion Government 
has appropriated $200,000 for making the experiments with lignite as a substi- 
tute for anthracite recommended by the Council for Scientific and Industrial 
Research, and a similar sum has been provided by Manitoba and Saskatchewan. 
Canada is largely dependent upon other countries for oils, but an effort is now 
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being made to develop deposits in Western Canada. The values of some of 
the important mineral productions during 1918 as compared with 1917 follow: 


Mineral. 1917. 1918. 
RONNIE ida Geena ore ercrea ie $ 1,742,614 $ 3,368,860 
I ab ane era 29,588,254 29,163,450 
EEE tastsieatp acta ak waits ae 15,449,426 14,687,875 
ON eee ne ee eee 3,571,889 4,055,779 
rr 271,530 434,528 
OT eee Teme 36,830,414 
PRN caetrcuciaacaeisews 5,090 2,560 
NNN tal iia tae tel. a ace 18,034,419 20,597,540 
OO ES SOT OS AE 2,779,547 2,746,620 
ee eee ee 7,215,389 8,936,805 
GENE. cess cenancecmaakes 490,001 867,122 
Senne eee eee ree 47,643,646 55,752,671 
Ee err on neers 402,892 270,054 
SEIN since aca eca-xe Pere 887,170 823,006 
I ea dng mite 728,275 1,016,765 
Ee ae 366,587 268,375 
Wateel Gat 2.06 0cccnsccens 5,003,342 4,370,622 
OEE ee ee 1,586,091 1,688,991 
Mes eicn akcuwwan oe skewed 1,047,792 1,285,039 
Portland Cement .......... 7,669,521 7,976,503 
eNO sider Pcenbacab edt akiwien 1,517,918 1,856,819 


The total value of Canada’s mineral productions in 1918 was $210,204,970, an 
increase of $20,558,000 over 1917. 


THE FISHERIES. 


During the war much more attention than formerly. was given by the Cana- 
dians to their fisheries, because of the realization that in them the country 
possessed an offset to the world shortage of food. The suggestion is now 
made that the Government turn to them as a debt paying source, and under 
the direction of the Dominion Fish Committee plans are being made to ex- 
ploit both the Atlantic and Pacific coasts and the lakes in Alberta, Saskatche- 
wan, and Manitoba. There are 5,000 miles of coast-line on the Atlantic and 
7,000 miles on the Pacific. The inland fisheries cover 200,000 square miles of 
fresh water, or half the fresh water area of the world. Not including the vast 
quantity of fish caught of which no record is kept, the value of fish marketed 
by Canadians in 1917 was $52,352,044, of which the sea fisheries contributed 
$47,052,605 and the inland fisheries $5,299,439. Nearly 100,000 men were em- 
ployed in the industry and the value of the equipment used was estimated 
at $33,520,748. In the last year Canada’s exports of fish were valued at $37,137,- 
072. The Council for Scientific and Industrial Research has been studying the 
utilization of the great quantities of fish waste. It is estimated that 300,000 
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tons of fish offal and non-marketable fish are annually allowed to go to waste 
and that the fish oil which could be obtained from this waste would be worth 
nearly $6,000,000 at current market prices, while other by-products would reach 
a value of several hundred thousand dollars more. 


RAILROADS. 


There are eighty-three steam railroads in Canada with a total mileage of 
51,359.74. Their capital stock is valued at $1,089,114,875 and their funded debt 
at $896,005,116, a total investment of $1,985,119,991. The earnings of the chief 
systems during the fiscal year 1919 all show gains over the previous year, ex- 
cept the Grand Trunk Pacific. The 1,746 miles of this road were taken over by 
the Government last March and it is now a part of the Canadian Government 
Railways. The Canadian Pacific earned $75,108,000, as compared with $69,952,- 
000 in 1918. The Grand Trunk earned $29,581,242, as compared with $23,972,154 
in the previous year. The earnings of the Canadian National Railways were 
$38,867,205, as compared with $35,566,654 in 1918. 

Under the title of the Canadian Government Railways there are now oper- 
ated 15,000 miles of steam railroads, the larger part of this comprising the 
Canadian Northern Railway, which was taken over by an Act of the Dominion 
Parliament last year at an award price of $10,800,000, but which is still being 
operated by the organization built up by those who formerly owned the road. 
The highly successful Canadian Pacific Railway is still privately owned and 
operated, but suggestions have been made that it be acquired by the Govern- 
ment. In this connection consideration has also been given to the possibility 
of bringing all the railroads under Government ownership, but with theopera- 
tion in the hands either of the Canadian Northern or the Canadian Pacific 
organization. 

The chief railroads of Canada are indexes of the extent of that country, and 
a glance at a map will show that they still fall far short of reaching into every 
section of the country where commercial possibilities exist. The Canadian 
Northern Railway system comprises more than 9,296 miles, distributed as fol- 
lows: Nova Scotia, 369.9 miles; Quebec, 626.77 miles; Ontario, 2,219.1 miles; 
Manitoba, 1,989.1 miles; Saskatchewan, 2,178.1 miles; Alberta, 1,181.21 miles; 
British Columbia, 516.4 miles; State of Minnesota, 215.42 miles. 

The Canadian Pacific System has in operation 13,772.1 miles, and in addition 
controls the Minneapolis, St. Paul and Sault Ste. Marie Railroad, with a mile- 
age of 4,227.8, and the Duluth, South Shore and Atlantic Railroad, with a 
mileage of 625.8, giving a total of 4,853.6 miles. The Grand Trunk system, 
exclusive of the Grand Trunk Pacific Railway, comprises 8,107 miles. It has 
1,083 miles of double track, including the longest continuous stretch of double 
track railway under one management in the.world. 


MANUFACTURES. 


Canadian manufacturing developed rapidiy during the progress of the war. 
There was an enormous demand for all products and the building of new 
plants or the extention of old ones proceeded rapidly. Now the country finds 
itself impelled toward a continuance of this development in order to reduce the 
necessary importations of a new and growing country, to pay off war debts, - 
and to provide employment for her returning soldiers or those whose services 
as munition workers are no longer required. A difficulty in the way is the 
necessity that basic industries shall be able to put forth diversified products. 
The ability to concentrate on specialized products, which permits of quantity 
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production at low cost in more industrially advanced countries, is denied to 
Canada for the present. Her builders must be able, for example, to obtain 
at one and the same plant structural steel, boiler plates, wire nails, or any 
other steel product which they may require. In an undeveloped country, 
where communities are widely separated and where population is not con- 
gested, the general manufacturing plant is as necessary as the general store. 
No other kind will serve the community, and no other kind can support itself. 
A handicap is therefore placed upon Canadian manufactures by the very na- 
ture of the country and the sparseness of its population. To meet this con- 
dition, as to meet many others, there is foreign trade, and a great deal of 
attention is accordingly being given to it. Manufactures will grow with the 
assurance that surplus production can be marketed abroad. 

The,census of Canadian manufactures by the Dominion Bureau of Statistics 
for the ‘year 1917 covers 34,380 establishments and shows how remarkable has 
been the development in this branch of Canadian indifstry since 1915. The 
following table sets forth these contrasts: 

1917. 1915. 
ee er ne a ere $2,772,517,680 $1,994,103,272 
Ne eee ee 73,598 52,683 
Salaries paid.... 95,983,506 69,308,293 
Employes on wages (including piece work- 

619,473 462,200 
Wages paid 257,245,456 229,456,210 
EO Ee DEE Ee oe eee 1,602,820,631 802,133,862 
GE IONE bo oc a dneaestesicesa cease G 3,015,506,869 1,407,137,140 


The gross value of goods made in Canada in 1917 amounted to $3,015,506,869 
and the cost of material was $1,602,820,631, leaving a net value added by the 
process of manufacture of $1,412,686,238, or $5,449,098 more than the gross 
value of production in 1915. The twenty leading industries with the gross 
and net values of their production are given below in order of precedence: 


cc Value. — 
Gross. Net. 

Flour and grist mill products............ $224,191,735 $40,604,799 
Steel furnaces and rolling mills........... 170,679,030 62,040,044 
Slaughtering and meat packing 153,279,252 36,082,497 
Oe COED ae ey 115,884,905 75,159,877 
Munitions 112,866,838 70,240,233 
Pulp and paper 96,340,324 61,627,462 
Butter and cheese 85,731,339 13,710,662 
Cars and car works.......... 78,564,527 39,884,077 
Bread, biscuits, and confectionary 77,223,581 33,022,111 
Sugar refined 73,139,260 20,149,349 
Smelting 69,262,167 33,591,253 
Foundry and machine shop production.... 66,945,483 43,322,382 
Iron and steel production 59,797,766 26,777,534 
Building and contracting 54,668,255 32,927,335 
Automobiles 54,466,273 18,880,453 
Slaughtering, not including meat packing. 53,441,466 14,771,901 
Ne ne Pe ey ee 49,170,063 22,389,519 
Electric light and power 44,536,848 44,536,848 
Leather—-tanned, curried, and finished.... 41,117,128 14,492,651 
Electric apparatus and supplies 20,046,238 
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The totals of the twenty leading industries in gross and net value of pro- 
duction were $1,720,700,96C and $724,266,227, and they represent respectively 
57 per cent. and 51 per cent. of the grand totals for the Dominion. 


The total capital invested in Canadian industrial plants in 1917 was $2,772,- 
517,680, of which 


(a) Land, buildings, and fixtures amounted to $998,351,070, 

(b) Machinery and tools to $567,262,538, 

(c) Materials on hand, stocks in process, finished products, fuel, and miscel- 
laneous supplies to $745,546,310, and, 

(d) Cash, accounts, and bills receivable to $461,357,762. 


The amount oi capital invested in the leading industries was: Electric light 
and power, $356,004,168; pulp and paper, $186,787,405; log products, $149,266,- 
019; cars and car works, $98,274,585; steel furnaces and rolling mills, $91,894,- 
777; flour and grist mill products, $72,573,982; agricultural implements, $70,493,- 
801; foundry and machine shop products, $69,915,032; car repair shops, $68,- 
763,298; slaughtering and meat packing, $68,145,347. 


ForEIGN TRADE, 


For the last four years Canada has had a favorable trade balance, due 
largely, of course, to her shipments of foodstuffs and munitions. In respect of 
the latter it may be said that Canadian steel manufactures increased 125 per 
cent. during the war and that whereas at the beginning of the war no Canadian 
manufacturer had ever made a shell, or a cartridge case, or a fuse, the coun- 
try was furnishing, during the latter part of 1917, no less than 55 per cent. of 
all shrapnel shells and 42 per cent. of all 4.5 shells used by the British Army. 
From the time the Imperial Munitions Board was established as the agent 
for the Imperial Government in December, 1915, orders for upward of 65,000,- 
000 shells, of a value of $937,456,826 were placed in the country. With the 
signing of the armistice the great exportation of munitions was stopped and 
also, to a large extent, that of foodstuffs. This was due to the fact that with 
the elimination of the submarine menace the European countries found it 
no longer necessary to keep immense reserves on hand to provide against 
some possible submarine disaster. 

The preliminary statement of the Dominion Bureau of Statistics gives the 


following analysis of the character and value of Canada’s exports during the 
years 1919 and 1918: 


The mine $77,439,963 $73,760,502 
le NONE 5. o-s5 os 56s a peas seenees 37,137,072 32,602,151 
The forest 70,024,644 51,899,704 
Animal produce 197,805,478 172,743,081 
Agricultural products... ... 22.000. 269,819,833 567,713,584 
Manufactures 549,284,268 636,602,516 
Miscellaneous 6,102,548 4,706,250 


ET MII oi one a aananeuee cerns $1,207,613,806 $1,540,027,788 


The imports of the country in 1919 were valued at $916,443,432, as compared 
with $962,521,847 in 1918. 
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The source and distribution and the values of Canadian imports and ex- 
ports for the years 1919 and 1918 are shown in the following tables: 


Imports by Countries. 
United Kingdom 
Australia 


British East Indies....... 


British Guiana 


British West Indies...... 


Hongkong 
Newfoundland 

New Zealand 

Other British Empire 
Argentine Republic 
Brazil 

China 


France 


Japan 
Netherlands 


Exports by Countries. 


United Kingdom.......... 


Australia 

British East Indies 
British Guiana 
British South 
British West Indies 
Hongkong 
Newfoundland 

New Zealand 

Other 
Argentine Republic 
Brazil 


sritish Empire 


France 
Italy 
Japan 


pe 
eer er re 
Other foreign countries.. 


1919. 

$73,024,016 
4,963,446 
15,223,434 
6,747,072 
1,300,259 
8,437,825 
2,121,909 
3,098,834 
7,855,436 
888,207 
1,139,267 
1,156,332 
1,954,466 
3,040,953 
3,641,244 
555,112 
13,618,122 
495,409 
746,937,509 
20,244,580 


1919. 


umaceeeres $531,920,977 


14,019,629 
3,831,741 
2,646,169 

11,992,299 

10,199,126 

995,116 

11,327,074 
6,227,509 

3,170,149 
4,603,130 
4,088,534 
2,856,933 
5,035,975 

96,103,142 
13,181,514 
12,245,439 

198,985 

454,923,170 

18,047,195 


1918. 

$81,302,403 
2,356,655 
16,454,226 
6,716,647 
553,362 
10,550,550 
1,805,515 
2,947,527 
3,735,559 
1,611,037 
984,955 
990,777 
1,336,890 
1,085,547 
5,274,053 
771,187 
12,255,319 
1,054,176 
791,906,127 

18,829,335 


1918. 

$845,480,069 
8,653,635 
3,774,475 
1,978,323 
5,065,658 
6,838,563 
1,003,900 
10,191,564 
4,089,823 
1,712,366 
1,203,142 
974,368 
1,954,055 
4,015,940 
201,053,636 
3,336,059 
4,861,244 
2,462,574 
417,812,807 
13,565,547 


A comparison of Canadian imports from and exports to the United States 
in the last three years follows: 1919. 1918. 1917. 
$746,937,509 $791,906,127 $664,219,653 

454,923,170 417,812,807 280,616,330 


$292,014,339 


Imports 
Exports 


$374,093 ,320 


$383,603,323 
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SHIPBUILDING. 


Canada is very proud of her war record in shipbuilding and the policy now 
being carried out will not only absorb many hundreds of munition workers 
and soldiers from Europe, but will also be of great assistance to the export 
business of the country. In 1914 shipbuilding in Canada was of no impor- 
tance, the production for the year being only 43,346 tons. With the outbreak 
of the war the industry was rejuvenated and: no less than 381 vessels of 
various types were constructed during the war. The fourteen yards of the 
country were kept busy at first with contracts made by the Imperial Muni- 
tions Board; later on the Department of Marine and Fisheries arranged a 
program of building for the Dominion Government. This provided for the 
construction of forty-three steel ships of a tonnage of 211,300 deadweight and 
forty-six wooden ships of 128,800 tons deadweight, the former costing $40,000,- 
000 and the latter almost $25,000,000. Since the signing of the armistice the 
abandonment of the wooden ship part of the program has been under dis- 
cussion. Contracts have also been made for ships for the account of Nor- 
way and France. 


Hypro-EvLectric Power. 


Because Canada has had to import so much coal to maintain her railroads 
and industries, attention has lately been more and more directed to the pos- 
sibility of developing electrical energy through utilization of water power. 
A table prepared by A. M. Beale, Administration Engineer and Dominion 
Land Surveyor, shows the available water power of the Dominion to be 18,- 
803,000 horsepower. There has been developed’so far only 1,735,598 horse- 
power, which he figures is the equivalent under average conditions to an 
annual coal consumption of 53,213,000 short tons. This is nearly twice as 
great as the annual coal consumption of the Dominion. 

Development of electric energy by water power is being urged by many 
Canadians not only as a means of reducing the country’s enormous coal bill, 
but also as a labor saving measure which will enable the laborer to increase 
his net output. Mr. Beale says that in Great Britain a great deal of atten- 
tion has been given to the subject and figures have been submitted to prove 
that the continuance of the upward trend of wages is dependent upon the 
greater per capita use of mechanical energy. He adds: “The old idea of re- 
stricted output in order to keep up prices and wages seems about to give way 
to the new one of stimulated output, the greater production of marketable 
manufactures per capita by the introduction of labor-saving devices, auto- 
matic machinery, etc., and it seems probable that labor will accept the new 
regime and share in the rewards of enhanced output.” 


CANADA’s FINANCIAL RECORD, 


No estimate of Canada’s resources would be complete without an account 
of that country’s remarkable accomplishments in finance or without some 
andication of their bearing upon the future relations between Canada and 
the United States. Canada borrowed heavily abroad in the year before the 
war. E. R. Wood, president of the Dominion Securities Corporation, esti- 
mates sales of Canadian bonds for the five years~ 1910-1914 at $1,417,481,922, 
of which total Canada absorbed 14.35 per cent., the United States 10.50 per 
cent., and Great Britain 75.10 per cent. He places the total sales for the war 
years, 1915-1918, at $2,207,140,715, of which Canada absorbed 61.74 per cent., the 
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United States 34.06 per cent., and Great Britain 4.20 per cent. The entrance 
of the United States into the war threw Canada upon her own financial 
resources entirely, and the manner in which her people accepted the added 
burden is shown by the fact that the amounts of her war loans and the num- 
ber of subscribers increased steadily. 

In November, 1915, the Government asked for $50,000,000. The amount sub- 
scribed was $113,729,500, and the number of subscribers was 24,862. In Sep- 
tember, 1916, the amount asked for was $100,000,000. Including conversions, 
the total subscription was $195,371,000, and the number of subscribers 34,526. 
‘In March, 1917, a loan of $150,000,000 was asked for, and, including conversions, 
a subscription of $236,654,000 was registered, while the number of subscribers 
went up to 41,000. Another $150,000,000 was asked for in November, 1917. This 
loan was offered at par, with an interest bonus on the first coupon, the rate 
being 5% per cent. The subscriptions totalled $419,289,000 and the number of 
sucscribers increased to 820,035. The amount allotted on these four issues, not 
including conversions in the second and third loans, was $764,187,800; the 
average subscription was $4,128; and the subscription per capita rose from 
$14 in the first loan to $52 in the loan of November, 1917. 

The Canadian Victory Loan of November, 1918, begun five days after the 
signing of the armistice, eclipsed all previous records. The amount asked 
for was $300,000,000. While the results have not been fully tabulated, a state- 
ment compiled in January shows a total subscription of $695,389,227. One 
person in every seven subscribed and the average per capita subscription for 
the Dominion as a whole was $88.91. The number of subscribers was well 
over 1,064,000. 

To float this loan it was necessary to take from past as well as current 
savings. Savings deposits in the Canadian chartered banks dropped from 
$1,076,000,000 in October, the highest level ever reached in Canadian bank- 
ing, to $939,000,000 in November, but by the end of January they were up to 
$990,000,000, a recovery of $19,000,000 in December, having been followed by 
one of $31,000,000 in January. Adding to savings deposits the deposits subject 
to withdrawal on demand, the total to the credit of the Canadian people on 
February 1 was $1,613,000,000, as compared with $1,720,000,000 just prior to 
the last loan. 

On the first of June deposits on demand and deposits subject to demand 
on notice aggregated $1,676,713,190. For the first six months of the present 
calendar year the bank clearings of the country totaled $7,272,475,067, as com- 
pared with $6,218,256,806 for the first six months of 1918. 

The war has left Canada with a tremendous increase in her obligations. 
‘Prior to the war her net debt was $235,000,000. On March 31, 1919, at the close 
of the fiscal year her net debt was $1,584,000,000, an increase of $1,349,000,000. 
Her war costs rose from $60,750,000 in 1914-15 to an estimated total of $450,- 
000,000 in 1918-19. War loans outstanding totaled $1,506,276,922. 

Nevertheless, with a record such as hers during the last five years, Canada 
faces the future without any fear. Her war debts will be paid quickly, and 
while interest charges, pensions, and huge sums for reconstruction work and 
development of her resources will entail heavy burdens upon her, the number 
of her workers is expected to increase rapidly and there is no voice of pes- 
simism raised within her borders. , 





WONDERFUL CANADIAN PROGRESS 


Huge Domain Makes Possible Growth Almost Unlimited. 


The land area of Canada—the provinces of Prince Edward Island, Nova 
Scotia, New Brunswick, Quebec, Ontario, Manitoba, Saskatchewan, Alberta, 
British Columbia, Northwest Territories, and the Yukon—is 3,603,910, the 
water 125,755, a total of 3,729,665 square miles. Of the tremendous land 
area alone a great portion has been neither systematically explored nor 
developed. Of such territory only the merest guesses as to the extent and 
value of the resources it contains, can be made. Practically, a belt of territory 
extending from the Atlantic to the Pacific—approximately 3,000 miles in 
length and 300 miles in depth—comprises the really developed territory in the 
Dominion. From this 900,000 square miles of area the people of Canada 
annually produce the country’s present output of field, forest, mine and water- 
ways. Within the limits of this belt are located the eight millions of people 
making up the estimated population of the Dominion of Canada to-day. In 
it are located the country’s 38,604 miles of railway, of which total the mileage 
of the Canadian National Railways contributes the greatest single unit— 
14,000 miles of line between Halifax in Nova Scotia and Victoria in British 
Columbia. 

It is difficult to realize the immensity of even the comparatively well- 
settled portions of the Dominion of Canada. Europeans will perceive this 
fact the more readily from a comparison between the great central empire 
between Lake Superior and the Rocky Mountains in Western Canada, and the 
combined areas of the British Isles, France, Holland, Germany, Denmark 
Norway and Sweden, and, also in a general way of resources and climate. 

Each of the European countries mentioned, with the exception of Germany, 
has an extensive seacoast. This to a certain extent modifies climate, making 
it less subject to extremes of temperature, but the mean annual temperatures 
will be found to be not greatly different. 

In latitude and resultant duration of sunlight, Winnipeg is about one degree 
north of Paris, Edmonton nearly the same as Liverpool; Calgary almost 
identical with London, while the northern boundary of the three prairie prov- 
inces is almost exactly on a parallel passing through Christiania, Stockholm 
and Petrograd. Paris, and Port Arthur at the head of Lake Superior, are 
practically the same in latitude. The mean annual temperatures will be found 
to be not greatly different. 

Alberta is compared with France and Germany. France, more favorably 
situated as to climate than her erstwhile antagonist, has been placed to the 
south, and Germany has been placed in northern Alberta. Norway and 
Sweden being countries exporting timber, and possessing large water powers, 
have been compared with the lake and river land of northern Saskatchewan 
and Manitoba. Denmark and Holland, low-lying and flat with particular 
adaptation to dairying and truck gardening, have been compared with southern 
Manitoba. Belgium and the British Isles, pre-eminently manufacturing coun- 
tries and each owing its prosperity, and capacity to sustain a large population, 
to its great fueal supply and easy communication by sea with the rest of the 


world, have been placed side by side, to Lake Superior. There is no coal in 
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this portion of Canada, but there are enormous water powers; Lake Superior 
ports are accessible now to vessels of 3,000 tons and improvements to the 
connecting waters will provide easy access to all but the largest vessels of 
the world. 

Only southern products, such as cotton, are not produced naturally in this 
Canadian inland empire, but such products are also not natural to the corre- 
sponding countries in Europe. The central Canadian plateau possesses a 
vast expanse of land amazing in its fertility. It has timber, iron-ore, nickel, 
copper, limestones, clays of various grades, phosphate, graphite and many other 
of the useful minerals in abundance. 

North of the present limit for cereal production, an immense forest—an 
asset of great value—extends to the limits reached by coniferous trees. It is 
therefore seen that this Canadian central empire contains within itself many 
of the raw materials necessary for manufactures. Winnipeg, 1,400 miles from 
Atlantic tidewater at Montreal, and a similar distance from the Pacific at 
Vancouver, is fourth among the manufacturing centres of the Dominion with 
an annual production of the value of nearly $50,000,000. The shipyards at 
Port Arthur are developing. Recently one of the finest vessels which plies 
the Great Lakes in Canada was built there. At Fort William, only a few 
miles away, steel car plant workers, converted into ship builders, constructed 
and delivered within the time limit set by the French authorities twelve war 
vessels for the French Government. Flour, of course, is produced in great 
quantity, and lumber is manufactured at many points. If these things are 
possible in a country with a population as sparse as that of Western Canada, 
how can one express the oportunities awaiting both capital and industry 
within that great empire within the Dominion. 

These comparisons give some idea of the vastness of Canada and its potenti- 
alities when considered as a whole. It remains for development to be accel- 
erated in the older sections and stimulated in the new. The lines of the 
Canadian National Railways are so located as to contribute largely to such 
expansion. And, as a part of its public service, the C.N.R. is operating its 
own telegraphs, its grain elevator service, its express and its hotel, dining and 
sleeping car services. 

FARMING. 


Canada is an agricultural country, and the agricultural industry occupies 
the premier position in each of the nine provinces of the Dominion. If any- 
thing the four years of the war served to enhance the strength of that position. 
High prices undoubtedly contributed to the figures of value of agricultural 
products during the period of hostilities, but there is no doubt that increased 
production was also an important factor. The war had the effect of demorai- 
izing agricultural pursuits in large producing areas in the old world, and 
Canadian products were in brisk demand from abroad and should be for 
many years to come, 

The total areas and value of field crops in Canada are officially shown for 
the year 1917 to be 42,602,000 acres and $1,144,636,000. 

The cereal crops in Canada include fall wheat, spring wheat, oats, barley, 
rye, peas, beans, buckwheat, corn for husking and flax. Rye is produced in 
each of the provinces with the exception of Prince Edward Island. Peas are 
grown in each province, with the exception of Manitoba. Beans are culti- 
vated in all provinces except Prince Edward Island and Manitoba. Buckwheat 
is grown in Prince Edward Island, Nova Scotia, New Brunswick, Quebec, 
Ontario, but not in the western provinces. Flax is not largely cultivated 
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and is confined to Quebec, Ontario, Manitoba, Saskatchewan and Alberta, 
the greatest acreage being recorded in Saskatchewan. The production of 
fibre flax is being encouraged and would show large increases. 

Hay and clover constitute the chief items in Canada in the areas sown 
to root and fodder crops, and are produced in each of the nine provinces, the 
greatest acreage being in Quebec and Ontario. Potatoes are produced in all 
of the provinces, and so also are turnips and fodder corn. Alfalfa is grown 
in all of the provinces with the exception of Prince Edward Island. 

In 1918 there were in Canada 697,453 farms upon which were 3,609,257 horses, 
10,050,867 cattle, 4,289,682 swine, 3,052,748 sheep and 34,149,691 poultry. The 
value of farm property (1916 census) in Manitoba, Saskatchewan and Alberta 


alone was $2,174,092,872. 
MINING. 


It is officially estimated that the value of the mineral production in Canada 
during 1918 will probably not be less than $220,000,000, which is an increase 
of nearly $30,000,000 in value over the production in 1917. 

An effect of the war upon mining in Canada was to stimulate the produc- 
tion of such metals as copper, zinc, nickel, iron and steel, molybdenite, chro- 
mite, magnesite, and of other products where the previous source of supply 
was not open. Then, too, an added industrial activity, due to the making of 
munitions, demanded the production in Canada of a greater coal output in 
order to furnish the necessary power outside of the belts where electric 
energy was readily available. And under the abnormal conditions, the increase 
in production was accompanied by an increase in price. 

In value of mineral production Ontario leads the other provinces by a 
long margin, then British Columbia, Nova Scotia, Quebec, Alberta, Yukon 
Territory (including the Klondike), Manitoba, New Brunswick and Saskatche- 
wan follow in the order named. 

Ontario owes her premier position to the output of nickel, the silver of 
the great Cobalt field, and to the gold fields embraced in the same general 
territory. One of the gold mines of Ontario is to-day said to possess the 
greatest reserves of any gold mine in the world. The Ontario nickel deposits 
comprise probably eighty per cent. of the world’s tota! output of that mineral, 
the French fields of New Caledonia contributing most of the remainder. 
Nickel playing an important part in fabrication from water taps to battle- 
ships, the value to Canada of the tremendous deposits can scarcely be over- 
estimated. The ornamental marbles of Central Ontario are considered to 
be the greatest in utility and value in North America. A very wide range 
of the economic minerals exist in the same general territory. 

Recent territorial additions to the province of Manitoba are known to be 
rich in minerals of various classification, and already tremendous deposits of 
copper, zinc and rich finds in gold have been made there. The “Hudson 
Bay Railway” will be an important factor in the further development of this 
area. This railway included within Canadian National Railways, comprises 
the land connection of the new shortest sea-route between Interior Canada 
and Europe. 

Nova Scotia is famous for its coal and leads the provinces in production, 
with Alberta a very close second. British Columbia is third, and Saskatche- 
wan fourth. 

According to official estimates, there are in the prairie provinces of Canada 
coal (lignite, bituminous and some anthracite) deposits of 1,193,774,000 tons, 
and of that vast total Alberta is credited with 88.8 per cent. The Alberta 
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fields are being drawn upon more and more to supply the demands of Western 
Canada consumers. The lines of the Canadian National Railways are located 
to handle a generous portion of Alberta’s coal tonnage. 

The Canadian National Railways have at Port Arthur a coal and ore 
handling plant that is one of the most efficient on the Great Lakes. 

Northern Alberta will probably be the field of discoveries in many other 
minerals, notably asphalts and oil products. 

In New Brunswick arrangements are said to be under way for a large 
development of the shale fields in that province by a large oil company. 


In British Columbia Forests 


In the last year of which there is official record by provinces, the value 
of the production of gold in Canada was $19,234,976. Ontario’s contribution 
to this was $10,180,485, that of British Columbia, $4,540,216 and the Yukon 
$4,396,900. Nova Scotia is a great centre of activity in iron and steel indus- 
try in Canada. In Ontario Michipicoten has been a shipping mine for years, 
the products largely going to the great group of industries at Sault Ste. 
Marie. At Sellwood, Ontario (a station on the Canadian National Railways, 
thirty miles northwest of Sudbury), a most progressive effort is being made 
to develop the iron ore industry. There, a company is operating in a deposit 
of magnetite ore estimated to be in excess of 100,000,000 tons. By pulverizing 
and electrical concentration a high grade Bessemer briquette is being turned 
out. The success of this process will undoubtedly result in other deposits 
being worked in a similar way, and ultimately a large tonnage will be produced. 

Canada is no longer entirely a country where the metals are shipped beyond 
the borders for treatment. 
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LUMBERING. 


In the census of Canada of 1911—the last general survey of the Dominion, 
it is shown that 42,914 workers were directly employed in the forests of 
Canada, and that in the building trades, which involve carpentry, were engaged 
246,201. In the making of vehicles—farm implements, wagons, carriages, 
automobiles, vessels for water transportation, railway cars and so on, a large 
number of men were also employed, while there were a total of 37,422 engaged 
in the various box and fruit basket manufactories, cabinet and furniture estab- 
lishments, cooperages and stave plants, in sash and door factories, in saw 
and shingle mills, and in the various wook-working establishments throughout 
the country. So the forest and its products enter largely into the trade of 
Canada and of the daily work of the Canadian people. 

Two outstanding developments of Canadian forestry comprise the rapid 
expansion of the pulpwood industry, and the use of great spruce trees for 
the construction of Allied airplanes. Newspapers of the United States and 
Canada are to a large degree dependent upon the great pulp forests of 
Canada for the white paper which is their basis of existence. The spruce in 
British Columbia is reputed to be the finest in the world for the peculiar 
requirements of the airplane industry. The future of the airplane industry is 
hardly determinable as yet, but it is reasonable to assume that the prom- 
inence given to the magnificent timber of British Columbia, will serve to 
broaden the market for this great Canadian resource. 

The estimated values of forest products in 1916 were $172,830,000. 

In the group of provinces by the Atlantic, Prince Edward Island, Nova 
Scotia, and New Brunswick the last named is the chief field of the lumbering 
industry. In Quebec and Ontario the output is of almost equal value. In 
Manitoba, Saskatchewan and Alberta the industry is not particularly import- 
ant, but in British Columbia it is one of the greatest assets. 

The lines of the Canadian National Railways in New Brunswick serve 
many great lumbering industries. So also in Quebec province where vast 
areas are traversed from which nearly half of the pulp mills in Canada derive 
their supplies of wood. In Ontario, the railway bisects the new north by two 
main lines and pulp and lumber development is becoming an important factor. 
In the Prairie Provinces, Canadian National lines in the north serve the 
wooded belts in Manitoba, Saskatchewan and Alberta. In British Columbia 
in areas served by lines on the mainland, and by those built or projected on 
Vancouver Island, there are vast areas of timbered lands. The standing 
timber of British Columbia is estimated at several hundred billion feet. The 
new growth has been declared to be approximately six billion feet annually. 
The many large lumber plants in the province so far have not resulted in 
cutting more than between four and five billion feet annually. 

Reconstruction in Europe must necessarily involve the utilization of a 
vast amount of lumber and of timber. It would seem as inevitable that a 
considerable proportion of this should come from Canada—this because of the 
abundance of the resource and of the geographical position of the Dominion. 
Already orders of considerable magnitude have come from Europe, and there 
is hardly any doubt that the forest and its dependent industries will become 
increasingly important in the Dominion. 

The forests are administered by the Federal Department of the Interior, 
and by the several provinces which hold title to the resources within their 
boundaries. The Commission of Conservation exercises constant vigilance to 
keep alive measures for the preservation of these great national resources from 


« 





722 THE BANKING LAW JOURNAL 


waste by fire. Reserves have been established throughout the Dominion, 
and old days of wasteful clearing would appear to be quite unlikely to recur. 


FISHERIES. 


Two great facts concerning the fisheries of Canada can scarcely be toc 
greatly emphasized: the Dominion on the sea-fronts of Atlantic (5,000 miles, 
and Pacific (7,000 miles), and on its inland waterways (220,000 square miles) 
possesses the most extensive fisheries in the world; the principal commercial 
food-fisheries seem to be in greater abundance in and around Canada than in 
any other part of the world. The lobsters, the mackerel, the herring, the 
sardines, the salmon, nearly all the haddock, many of the cod, the pollock, 
and the hake, are taken from within ten or twelve miles from shore. Canada 
also has famous oysters. Canada through the Lake of the Woods Sturgeon 
fisheries produced a large portion of the world’s supply of caviare. 





One Power Plant at Niagara Falls Grand Falls of St. John River, New Brunswick 


The chief fisheries on the Pacific coast are the salmon, the halibut, and 
herring; and whaling is carried on; those of chief importance on the Atlantic 
are the lobster, cod and haddock. The inland fisheries of most value are the 
herring, trout, whitefish and pickerel. 

For several years the value of the product of the fisheries of Canada has 
been in excess of $30,000,000 annually, Each of the nine provinces: British 
Columbia, Nova Scotia, New Brunswick, Quebec, Ontario, Manitoba, Prince 
Edward Island, Saskatchewan, Alberta and the Yukon Territory, participating 
in this wealth in the order shown. 

The total capital invested in the fisheries in Canada has grown from four 
million dollars in 1880 to approximately thirty million dollars at the present 
time. The vessels engaged number almost two thousand, and the boats utilized 
more than forty thousand. The army of workpeople directly employed num- 
ber about one hundred thousand, of whom approximately seventy thousand are 
fishermen. These take from the waters each year fish of a value greater than 
the total amount of capital invested in the vessels and boats, the nets and 
seines and other material comprising the equipment of the industry in Canada. 

In the twelve months ending with October, 1918, Canada exported products 
of the fisheries of a total value of $33,290,126. This went to points within the 
British Empire and to the United States, France, and other countries. 
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In the inland fisheries of Canada, whitefish constitutes probably the most 
sought after item in the central Canadian and American fish-shops. However 
the Canadian National Railways are moving cold-storage cars by fast freight 
from the sea-boards to interior towns, and the consumption of the produce of 
the deep sea-fisheries is steadily increasing as far inland as Montreal and 
Toronto. The Pacific halibut is becoming a staple in Central Canada towns 
and a considerable tonnage is developed in the shipments of this deep sea fish 
to points east—Winnipeg, Toronto and other centres. In recent years large 
shipments of lake trout and white fish have been taken from the cold waters 
of Lake Nipigon and marketed over the Canadian National Railways under 
Government auspices. 

The fishermen of Canada having practically inexhaustible grounds, are in a 
position to compete for the trade the necessities of war opened to their catch. 
The canned salmon of the Fraser River in British Columbia is already world 
famous. The delicacy of flavor and fineness of quality of the Restigouche 
salmon from that river in the province of Quebec makes it much sought by 
the epicure—but this is more of a sporting than a food fish. Other food-fishes 
of Canadian waters can undoubtedly be made welcome in outside market once 
the fishermen cure and pack the supplies to suit overseas trade. 


WAaTER Powers. 


The water-power resources of Canada are admirably situated to serve prac- 
tically every important centre, and constitute one of the country’s greatest 
assets. The leading cities of the United States considered as a whole, have 
developed on coal power; the cities of Canade have developed and will expand 
by the use of electricity. 

The development of electricity for domestic and industrial uses constitutes 
an achievement in which the people of the Dominion consider they have 
excellent reason to take pride. 

During the last twenty-five years, there has been developed and put into 
service, more than 2,000,000 horsepower. The per capita power development 
is said to be larger than in any other country, with the exception of Norway. 
And Canada’s known undeveloped waterpowers are also described as greater 
per capita than any other country with the exception of Norway. 

Among the notable waterpower developments in Canada would be included 
that from the Montmorency Falls near Quebec, which supplies power and 
light to the old walled city on the St. Lawrence; the Falls of the St. Maurice 
which furnish similar service to La Tuque, Grand Mere, Shawinigan, Three 
Rivers and Montreal, and incidentally furnish energy for the electrified 
terminals of the Canadian National Railways in Montreal; Chaudiere Falls 
which supplies power and light to Ottawa, the capital city of Canada, the far- 
famed Niagara Falls, which while still one of the wonders of the world, 
have been harnessed to serve both Canada and the United States. Kakabeka 
Falls which furnishes electric energy to the twin cities of Port Arthur and 
Fort William; the developments on the Winnipeg River which furnish energy 
to Winnipeg; the North Arm and Stave Falls plants from which energy is 
furnished for Vancouver. 

A greater utilization of powers already partially developed, and the harness- 
ing of unused powers elsewhere involves greater opportunities for expansion 
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in manufactures. This in its turn means a constantly increasing tonnage to 
the lines of the Canadian National Railways. 


MANUFACTURES. 


The last Dominion census covering manufactures in Canada shows that 
there were in the Dominion in 1915, 21,306 establishments distributed through- 
out the nine provinces. The total capital investment was $1,994,103,272. And 
52,683 workers were employed on salary and 462,200 on wages. The cost of 
materiats used was $802,135,862. The products were valued at $1,407,137,140. 
During the year under review the manufacturers paid out in salaries $60,308,293 
and in wages $229,456,210. 

The standing by provinces—comparison being as to value of products—was: 
Ontario, Quebec, British Columbia, Nova Scotia, Manitoba, New Brunswick, 
Alberta, Saskatchewan and Prince Edward Island. 

During the war there was a marked stimulation in the activities of those 
establishments which could be used in producing articles required by the forces. 
There was also in due proportion a depression of the activities of those estab- 
lishments producing goods not necessary for military or naval requirements, 
and not specially necessary for those who remained at home and who were 
living under war conditions. Manufacturers in Canada, although taken by 
surprise at the outbreak of hostilities, responded to the demands of the changed 
situation, and the manufacturing industry became transformed rapidly to a 
war basis. Munition plants efficiently manned, and of considerable reproductive 
capacity, were organized, throughout the entire country. Exports of manu- 
factures: 1914, $65,454,730; 1915, $130,848,327; 1916, $377,138,502; 1917, $678,- 
318,994; 1918, $569,311,437. 

With the passing of hostilities the manufacturers in Canada were faced with 
the necessity of re-establishing their industries on a peace footing. Being a 
country that normally did not require any considerable output of military 
material the army of workmen that had been specially employed on war 
work had to be absorbed back into the fabric of a normal organization. From 
each of the great fields of primary production the raw materials are being 
drawn for employment in the work of rehabilitation in Europe. Manufacturers 
are endeavoring to retain the market in Canada for the products formerly 
imported from countries now not regarded favorably by Canadians. Manu- 
facturers are also concentrated upon developing foreign markets to a much 
greater extent than in pre-war days. Indeed, orders from Europe of con- 
siderable value already absorb a portion of their activities. The tendency 
of manufacturing in Canada as a whole might be summarized as a venture into 
foreign markets, and for greater specialization and standardization at home. 

The transportation facilities, rail and water, for the marketing of products 
under the altered conditions are now available or in process of construction. 
The lines of the Canadian National Railways, comprising thirty-five per cent. 
of the total railway mileage in Canada, serve alike much territory containing 
the resources needed in the different groups of industry, and the chief centres 
of production in the Dominion from the Atlantic to the Pacific. A list of the 
chief cities served by the lines of Canadian National Railways includes prac- 
tically every important industrial centre in the Dominion, with the exception 
of two.or three in the Peninsula of Western Ontario. The lines of the C.N.R. 
serve also every Atlantic and Pacific port with the exception of one in norther1 
British Columbia. 
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FIFTY-SEVEN YEARS OF BANK SERVICE. 


Solid Growth of the First National Bank of Brooklyn, Covering All the Most 
Important Part of the City’s Business Development. 


Two generations ago, when the First National Bank of Brooklyn began 
business as the Williamsburgh City Bank, there was little in the way of 
business improvement to mark the growth of the city on the Long Island 
side of East River. It is true there was some shipping being done, but the 
outgoing cargoes nearly all originated in Brooklyn and the incoming loads 





First National Bank Building, Brooklyn, N. Y. 


were about all for local consumption, and manufacturing and jobbing were 
on a very small scale. In 1852 there were no bridges, no tubes under the 
river, and no Long Island Railroad to handle outside traffic. Only the old- 
fashioned ferryboats were in use. 

Now the transformation is complete, and that portion of Brooklyn (Wil- 
liamsburgh) ranks among the big ports of the Atlantic coast in shipping, in 
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manufacturing, in wholesaling, and in general business, with one of the most 
important residential sections in the United States, beautifully situated in 
its borough. Being a part of the second largest city in the world, it enjoys 
the advantages of that city, but being separated from the major portion of 
the metropolis by a broad river and harbor, it has advantages that are dis- 
tinctly its own. Its expansion therefore is of a substantial character, making 
its permanency: secure and its future opportunities great. 





WILLIAM S. IRISH 
Vice-President First National Bank of Brooklyn 


The Williamsburgh City Bank began business in May, 1852, and a short 
time before the close of the Civil War, in 1865, it received a charter as the 
First National Bank of Brooklyn. Its new title was another fortunate cir- 
cumstance in its career. This not only indicated that it was the first national 
bank established in the City of Brooklyn, but it carried with it all the ad- 
vantages of both name and distinction. For a bank to be known as the First 
National of any city is decidedly in its favor, and where the city is an old, 
substantial city, such as Brooklyn, it becomes not only an honor but a busi- 
ness asset of decided value. 
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The growth of the First National Bank of Brooklyn has ever been along 
solid lines, expanding as the business of the city has expanded, and keeping 
pace with the general development of the community. An important factor 
in the bank’s development is the fact that it has been dominated by a busi- 
ness element of unusual force and character. At the close of this article is 
a list of the present officers and directors of the bank, which shows the 
strength of their business connections to be of the highest order attainable. 
The list includes merchants, manufacturers, bankers, financiers, capitalists, 
lawyers and others of high repute, who make it possible at all times to keep 
the bank within safe lines. 

In order to show the actual growth of the bank in the most critical period 
of the nation’s history, we herewith reproduce two official statements of the 
bank to the Comptroller of the Currency, one under date of March 5, 1917, 
and the other dated June 30, 1919. 

Statement at close of business March 5, 1917: 


RESOURCES 


ee eee ae a $3,708,443.90 
securities and investments... ...........scecceess 1,600,473.29 
oe i cca rans car hcandenwenuas 150,000.00 
ere ee ree 1,608,831.73 
$7 ,067,748.92 
LIABILITIES 
Capital, surplus and undivided profits.......... $986,726.77 
NU on ac alain sok die cada es 2,289.73 
ESSE LORE SIE Re TE FOR oe RNP EE Re 295,397.50 
IS 5 on enue aiangon cc egal ue ees 5.783,334.92 
$7 067,748.92 
Statement at close of business June 30, 1919: ee 
RESOURCES 
NE POE PE eR $6,790,165.72 
U. S. bonds and U. S. Treasury Certificates of In- 

0 SEED SEAR ES 1,121,306.60 
Other securities and investments...............-. 1,134,203.46 
SN SIE ot Oe en ca cm nh Ree ee eee be 140,000.00 
ee ee nee 1,972,579.12 

$11,158,254.90 
LIABILITIES 
Capital, surplus and undivided profits............ $1,220,252.63 
Reserved for taxes and interest due depositors.. 28,404.45 
ae a ka in bok ahiqaiekin 482,597.50 
Deposits other than U. S. deposits............... 8,931,000.32 
ee ER ep re err ee rrr 496,000.00 
$11,158,254.90 


These tables show a net increase in deposits of 61 per cent. and an increase 
in total resources of nearly 58 per cent. in a little more than two years, a 
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ANSEL P. VERITY RUSSELL C. IRISH 
Cashier First National Bank of Brooklyn Assistant Cashier First National Bank of 
Brooklyn 


period which included all the time the country was involved in the great war. 
At the same time the capital, surplus and undivided profits rose from $986,726 
to $1,220,252. A bank making such a showing in two years is evidently enjoy- 
ing the unqualified confidence of the community where it exists. 


BecoMES MEMBER OF FEDERAL RESERVE SYSTEM. 


3y virtue of its charter as National Bank, the First National Bank of 
3rooklyn, became a member of the Federal Reserve System, November 14, 
1914. This membership aligns it with the greatest and the most useful finan- 
cial system in the history of the world. Experts have declared it to be most 
valuable business enterprise ever conceived, but they have not gone far enough 
in their praise. If it had not been for the Federal Reserve System the allied 
nations would not have been able to finance themselves and the entire world 
might have been involved in bankruptcy. It is so broad in its scope and so 
stupendous in its operations that it at once becomes the support of the busi- 
ness world and the friend of mankind. A banker may well be proud of his 
affiliation with such a system. 


ESTABLISHED A TRUST DEPARTMENT. 


Under authority granted national banks by the United States Government, 
the First National Bank of Brooklyn opened a trust department February 26, 
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FREDERICK W. KRUEGER AUSTIN TOBEY, JR. 
Assistant Cashier First National Bank of Assistant Cashier First National Bank of 
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1919. This enables the bank to transact business in any kind of a fiduciary 
or trust capacity. Its facilities are equal to those of any trust company, and its 
responsibility and its reliability are doubly assured by its charter as a 
national bank and the governmental supervision to which it is subjected. Its 
long experience in the national banking field and the success which it has 
attained, make it possible for it to meet the requirements of every patron 
in the most satisfactory manner. 


HELPFULNESS BEGINS AT HOME. 


In the working force of the First National Bank of Brooklyn there is an 
air of mutual helpfulness that is indeed refreshing. It pervades the entire 
bank and is made especially useful by the management. 
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RAND-McNALLY BANKERS’ DIRECTORY. 


This excellent book for July is out, and, as usual, it is about as near per- 
fect as skill, brains and honesty can make it. It is not pirated in any 
sense, but is honestly and correctly compiled from original sources in every 


case. When you have occasion to make reference to it you can depend upon 


its accuracy from every standpoint. It is the real thing in the way of 


a bankers’ directory. 


MORGAN AND PARKER’S NEW YORK BANKING LAW. 


The Banks Law Publishing Co. of New York has published what has been 
looked for and needed, especially by bankers, for some time, a 1919 edition 
of the New York Banking Law. When the New York statute was enacted 
in 1914 it immediately became a model, which other states, interested in per- 
fecting their banking laws, followed. Every year since 1914 the New York 
statute has been amended and the new publication presents the full text 
of the law, as amended down to and including the present year. The statute 
is carefully annotated by George W. Morgan, of the New York Bar, and 
Amasa J. Parker, Jr., of the Albany Bar. The book contains 567 pages and 
one of its most valuable features is an extensive index covering 65 pages. 


The price of the book is $4.50 per copy. 





ACH month we offer 

from 60 to 75 issues 
of Bonds and Short Term 
Notes which have been 
purchased by us strictly 
on their merits as invest- 
ments. 


To determine their value 
we maintain research de- 
partments manned by a 
large corps of experts who 
co-operate with our 50 
Correspondent Offices in 


How we can help you “size up” bond issues 


securing the facts regarding 
issues. With these facts 
before us we gain an im- 
partial opinion which we 
are glad to share. This is 
of interest to every bank in 
the country which wishes 
to keep its funds invested 
to the best advantage. 


When you wish quick 
action call us up. We 
have over 10,000 miles of 
private wires. 


The National City Company 


National City Bank Building 


SHORT TERM NOTES 


New York 





ACCEPTANCES 
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COMPARATIVE NEW YORK BANK STATEMENT. 


The following table shows the loans and deposits of the associated banks, re- 
ported to the New York Clearing House for the week ending September 21, 


1918, and September 20, 1919: 


Members of Federal 
Reserve Bank 


Rank of New York......... 
3ank of the Manhattan Co... 
Merchants National ..... on 
Mech. & Metals Nat........- 
Bank of America.........+++ 


National City Bank.......... 
Chemical National Bank..... 
Atlantic National..........++ 
Nat. Butchers & Drovers.... 
American Exchange Nat..... 


National Bank of Commerce. 
Pacific Bank 
Chatham & Phenix Nat...... 
Hanover National........... 
Citizens National............ 


Metropolitan Bank.......... 
Corn Emchamge...ccccocccece 
Importers & Traders........ 
National Park.........s.00+ 
East River National......... 


Second National Bank....... 
ENE BEE coctcccoccees 
Irving National.............- 
N. ¥. County Nat..ccccccocs 
| RE 


Ce, TE, 0. occcceudcs 
Fifth Ave. Bank............ 
Commercial Exchange........ 
Commonwealth Bank........ 
Lincoln National............ 


Garfield National............ 
Fifth National Bank......... 
Seaboard National.......... 
Liberty National............ 
* Coal & Iron National........ 


Union Exchange Nat........ 
Nassau Nat. Bank Bklyn.... 
Columbia Bank ..........e0- 


State Banks not 
Members of Federal 
Reserve Bank 
Greenwich Bank............ 
SO es 
N. Y. Produce Exch......... 
IN ac ocb00escacecs - 


Loans and 
Discounts 
Average 
1918 


173,268,000 
30,078,000 


565,365,000 
84,856,000 
17,549,000 


3,688,000 
124,033,000 
367,289,000 

15,412,000 
95,664,000 


133,652,000 
42,575,000 


31,092,000 
116,809,000 
36,821,000 
200,897,000 
2,854,000 


18,830,000 
274,206,000 
94,824,000 
10,440,000 
6,323,000 


315,414,000 
17,398,000 
:847,000 
6,581,000 
17,734,000 


12,041,000 

7,841,000 
44,843,000 
67,254,000 
13,716,000 


14,761,000 
13,651,000 


14,451,000 

4,865,000 
20,046,000 
32,190,000 


Loans and 
ys 
verage 
1919 
$54,491,000 
84,862,000 
36,860,000 
159,772,000 
30,879,000 


563,013,000 
90,525,000 
20,263,000 

4,898,000 

121,285,000 


405,242,000 
21,712,000 
125,661,000 
142,686,000 
46,310,000 


43,399,000 
150,133,000 
43,877,000 
203,736,000 
9,265,000 


21,721,000 
322,175,000 
127,568,000 

13,969,000 

7,777,000 


361,704,000 
21,399,000 
8,526,000 
8,919,000 
18,577,000 


13,691,000 
10,248,000 
53,735,000 
98,900,000 
26,143,000 


16,692,000 

5,326,000 
25,235,000 
57,284,000 


Legal Net 
Deposits 
Average 

1918 


25, 535,000 


580,513,000 
61,570,000 
15,071,000 

2,354,000 
90,213,000 


309,240,000 
12,561,000 
83,970,000 

127,964,000 


24,976,000 
111,051,000 
23,614,000 
158,300,000 
+ 2,998,000 


18,109,000 


9,311,000 
6,389,000 


62,126,000 
14,428,000 


12,803,000 
10,240,000 


ee 


15,043,000 
4,534,000 
21,035,000 


Legal Net 
Deposits 
Average 

1919 


$39,259,000 
87,082,000 
27,370,000 
155,985,000 
25,707,000 


686,452,000 
69,018,000 
17,057,000 


,7 27,000 
101,176,000 


293,097,000 
19,996,000 
104,404,000 
139,221,000 
40,888,000 


166,271,000 
10,171,000 


17,282,000 
171,927,000 
127,946,000 

14,392,000 

6,636,000 


327,565,000 


19,018,000 
12,793,000 
17,394,000 


17,074. 

5,191 
26,644, 

53 


4,000 
000 
000 
003,000 





